
NLWJC - Kagan 

DPC - Box 037 - Folder 001 

Product Liability - Interest 
Group Materials [2] 



r~_ 

President William Jefferson Clinton 
The White HOllse 
Wa~hington, DC 20500 

Dear Mr. President: 

PvJu<T Li~~~~ _ 
i V\.~~~ crvCMf IM-(.tet ioa 

July 11. 1997 

A little more than a year ago you invited US to Washington 10 stand beside. you when you 
vetoed the anti-consumer "Product Liability Legal Reform Act of 1996." We proudly did so and 
hope that our presence arthe White House put a human face on a complicated legal issue that 
most Americans do not understand. 

As you know, product liability is about protecting Americans and their families -- citi7.ens 
like us -- from defective products. ·The pride and admiration we felt in our hearts when you 
vetoed this legislation on May 2, 1996, has persisted. Indeed, our respect for your wise and 
courageous action has grown stronger. We, better than any, understand that your veto helped 
protect millions of Americans and their families from dangerous and defective products and 
ensured that injured citizens can continue to hold irresponsible corporations fully accountable. 

Your comments that day still carry the unmistakahle ring of truth: 

"{TJhis bill would hurrfamilies wilhour rruly improving our legal sy.~tem. It 
would meall more unsafe product>· in our homes. II would le.I wrongdoers off Ihe 
hook. I cannor allow ilIa become law . ... [TJlte retlljtu:t i.~ it could have a 
devaslati;lg impact all irmocellt Americans 11'110 call preselllly look ro our syslem 
a/justice for recovery." 

As expected, the proponents of product liability "reform" have introduced legislation in 
the 105th Congress that is nearly identical to the bill you vetoed. More important, we understand 
that your Administration has established a task force that seeks to "improve" this legislation by 
reconciling disagreements over the most contentious issues in the bill. 

Mr. President, with all due respect, we are gravely concerned [hat YOll might now 
consider supporting legislation [hat would still have, as you put it, "a devastating impact on 
innocent Americans." For example, consider the effects of (his legislation on those of us who 
stood with you in May 1996: 

• EXlending the Slalllte of r£'pose from 15 years to 18 or even 20 yeaH would slill 
bar Carla Miller of Missouri from seeking juslice for rite dealll of IIer IIusband. 
James Miller was killed when a defective 24-year·uld lraelor rulleel over and 
c:ru-,hed him. Many prodflcts -- some of which. ba·"u-,c of defec,.<. can maim or 
kill -- are buill to lastlar-lonKer than 20 years. 

• An 18 ur 20-year S/(/IUle of repo.,,, also would have prevented 1-01(1 Reinharl alld 
Jacob Rein/Jach of OM of rom .,eekillgjustice. Lola Rdnharl was severely Illjured 
in 1994 afler 'lie defeclive elevator in which ~he was riding broke alld pl,mged 
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four storics. Jacob's parellil", Max and Ha1lna ReinbcJ(.'h, both su.rv;vorj· oftlze 
Holocaust, died. The elevator was 22 years-oM althe time of this Imgic accident. 

• Arbitrarily capping punitive damag.,s for Ih., worst misconduCT would encourage 
manufacturers to weigh consumer safety against corl'omlc profits. The threat of 
meaningful punitive damages .!purred G.D. Searle & Co. TO sellle with Jeanne 
Yanta oj Minnesola a1ld pull it.! defective Copper-7 intrauterine device from Ih,' 
market. Thi.' defective product robbed Jeanne of her fertililY and abilosl killed 
her. The threat of punilive damage.! was genuine only because of Olher cases 
involving Copper-7, like the Mi1lnesolajury verdictfor ESlher Kociemba which 
included $7 million i1l punitive damages against G.D. Searle. This award would 
not have beell possible under Ihe product liability legislarion. Were it nOI/or the 
specter of civil puni.lhment, exploding Ford Pintos, flammable pajamas {lml 
cancer-causing asbeslos might still be on the mark",. 

• Eliminating joinlliability for "non-economic" damages would h{lve left Jalley 
Fair of Kenlucky with no recourse when her daughter, Shallllon, was kiiled ill 
1988. Sha,mOIl ami 26 other people died when a drunk driver struck Ihe. defective 
school bus they were riding in, and tile bus fud tank ruptured and engulfed the 
vehicle in flames. 111c acts of Ihe drunken driver and bus manufacturer combined 
to cause this tragedy. Yet, the proposed changes on joim liability could still 
deprive the most vulnerable ill our soc/ery of the justice they and their families 
tif.~.\·l~rvc. 

Mr. President, tinkering ",ith legislation to try to address our panicular cases ",ould do 
little, if anything, to help the millions of Americans and their loved ones who have suffered due 
to defective products. We represented all of those Americans lhat day 14 monlhs ago when we 
proudly stood bcside you. We know that you must balance the intcrests of American consumers 
and the business comlllunity on issues such as produclliability, but legislation that CUIs off the 
rights of Americans and thdr ability to seek justice cannot be "fixed" and Illust be vetoed. 

You should not -- you must nOI -- comprom.ise the principles of fairncss you enunciated 
that day as you put lhe American people befon! corporate profits and vetoed the very dangerous 
product liability bill. We urge you once again to stand with the American people on this isslle. 

Sincerely yours, 

(Ia~~f 1J(~ h-. ?n ~ 
Carla Miller Janey M. Pair 

i::::;[X 
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TO: Elena Kagin 
Bruce Lindsey 
Kathy Wallman 

FR: Robert Creamer 
Cathy Hurwit 
Rich Vuernick 

DT: May 22,1997 
RE: Report on Product Liability Legislation 

~ 1730 Rhode Island Avenue, Suite 403 
Washington, DC 20036 
(202) 775-1580· (202) 296-4054 FAX 

2608 Green Bay Road 
Evanston, IL 60201 
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Per our meeting in March, we have prepared a report with statistics concerning product liability 
litigation, punitive damages and business versus business litigation. Also included is a breakdown 
of how the product liability bill would affect state laws. The report includes information relating 
to S.648, the bill the Senate Commerce Committee passed on May 1. 

I. Introduction 

For many years some of the proponents of product liability reform have espoused the need for 
uniformity with respect to our nation's product liability laws. The "Findings and Purposes" 
section of S.648, "The Product Liability Reform Act of 1997," states that, "the rules oflaw 
governing product liability actions; damage awards, and allocations ofliability have evolved 
inconsistently within and among the States, resulting in a complex, contradictory, and uncertain 

. " regime .... 

However, the product liability bill passed by the Senate Commerce Committee and supported by 
some members of the business community is not uniform. The legislation displaces state laws that 
are more friendly to consumers but keeps those state laws intact that favor the defendant in 
punitive damages and joint and several liability for non-economic damages. 

The legislation unfairly exempts businesses from its scope in two ways. First, the "Findings and 
Purposes" section condemns our country for being overly litigious but ignores the empirical 
evidence that business versus business litigation accounts for a large percentage of the litigation 
involving businesses. The bill fails to address business versus business litigation. 

Second, the bill does not even apply to businesses when they do have product liability disputes. 
Instead, commercial law through the use of the Uniform Commercial Code (DCC) applies and 
businesses suing for lost profits are not subject to the limitations or restrictions that injured 
consumers face when they file similar lawsuits. 
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A recent article in the Corporate Crime Reporter suggests that uniformity may not be the goal of 
some of the legislation's proponents. The article quoted an April 21 memo to Victor Schwartz of 
the Product Liability Coordinating Committee (FLCC) from Bob McConnell of the Civil Justice 
Reform Group which explained that uneven preemption was preferable. Referring to the 
differences between the groups on the preemption issue, McCoIinell stated in part: "We want the 
legislation to be unambiguous - the higher standards in certain states and the stronger burdens of 
proof should be allowed to stand." 

In sum, the bill cannot be considered uniform or "pro-consumer." The bill does not, as its 
proponents suggest, "reform" the civil justice system in a manner that allows for consumers to be 
compensated more quickly or make the process more efficient. The following report describes 
how the bill's provisions unfairly tilt the legal playing field in favor of manufacturers and against 
consumers. 

II. One Way Preemption 

Supporters of product liability legislation have stated the need for uniformity but S.648 is not 
uniform. 

The charts accompanying this report demonstrate that state laws would be preempted if this 
legislation were in effect. Additionally, cases would be arbitrarily decided. The legislation would 
create a patchwork of laws to govern product liability lawsuits. An examination of state law in 
the areas of: joint and several liability for non-economic damages, punitive damages, statute of 
limitations and statute of repose reveals that many of the state laws and the laws of the District of 
Columbia are preempted. 

Joint and several liability for non-economic damages 

Most states allow joint and several liability for all "non-economic" damages, such as pain and 
suffering or loss of vision or fertility, in at least some circumstances. A minority of states have 
abolished joint and several liability in almost all cases. However, the product liability bill's 
provision abolishing joint and several liability for non-economic damages would further limit 
consumer rights in 40 states. 

• 31 states allow joint and several liability for non-economic damages, with some limits. 
18 states provide for full joint and several liability for all damages in product liability 
cases. 

13 states provide for joint and several liability in some form, or for some plaintiffs. 7 
of these provide for full joint and several liability for all damages, except for 
defendants whose percentage of responsibility falls below a statutory threshold, usually 
50 or 51 %. 3 of the states allow joint and several liability for all damages as long as 
the plaintiff does not bear any fault for the injury. 2 states limit the liability of 
defendants to pay damages in excess of their proportionate share through a multiplier. 
One state allows joint and several liability to ensure that the plaintiff receives at least a 
50% recovery. 
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• 10 states have eliminated joint and several liability for either non-economic damages or 
for all damages, but have made exceptions for special circumstances. Of these, 6 
states have made an exception to their general rule for defendants who either "act in 
concert" or "conspire" to produce the harmful product. 4 states have other 
exceptions. 

In these 10 states, consumers' rights to recover damages would be further limited by 
passage of the product liability bill. Joint and several liability will be abolished for non
economic damages even for defendants who conspire to cause the injury, or for 
defendants who exceed a statutory threshold. Even in the limited circumstance where 
a state has abolished joint and several liability except cases within a narrow exception, 
this bill would abolish joint and several liability for non-economic damages for the 
exception. 

• 10 states have abolished joint and several liability for either non-economic damages or 
all damages, and would be unaffected by passage of this provision ofthe product 
liability bill. 

Caps on punitive damages 

The product liability bill would impose caps on punitive damages awarded in product liability 
cases. This provision imposes "pick and choose" preemption, which means state laws that are 
better for consumers are preempted by the federal law, but those that further limit punitive 
awards remain in force. The results are often confusing, and can result in as many as 6 different 
caps depending on various factors about the award and the defendant. 

• 32 states currently have no cap on punitive damages. 

• 3 states have higher caps on punitive damages than provided for in the product 
liability bill. 

• 4 states have caps which are lower than those in the product liability bill, and which 
would therefore not be preempted, but which would be higher than the special "small 
business" caps in the bill. 

• 4 states have caps which are based on different criteria than the caps in the bill, which 
would create a confusing maze of possible caps with no consistency or fairness. 

• 4 states have some other limitation on punitive damages, such as a higher evidentiary 
standard or an exception for extreme circumstances. This includes Massachusetts, 
which has eliminated all punitive damages not created by statute, but retains punitive 
damages in products cases involving wrongful death. These states have the worst of 
both laws - very tough standards and a low federal cap on damages. 

• Only 4 states do not allow punitive damages in any product liability cases: Louisiana, 
Nebraska, New Hampshire and Washington. 
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Statute of limitations 

The statute of limitations provision in the bill is fully preemptive and would establish a 2 year 
statute oflimitations for all product liability cases. Proponents of the bill have pointed to this 
provision as a "pro-consumer" provision which would lengthen the applicable limitation period in 
some states. In fact, there are very few states that allow less than 2 years for a defendant to file a 
case with no other applicable statute of limitations. 

• In only 5 states, the statute of limitations generally applicable to product liability 
cases is less than 2 years. However, even this does not tell the whole story, because 
3 of the 5 have a 4-year limitations period that applies to cases brought on a breach 
of warranty theory, under the provisions of the Uniform Commercial Code (UCC). 
In each of these cases, courts have interpreted the UCC to apply to cases alleging a 
breach of an implied warranty that resulted in an injury. 

• The UCC statute oflimitations also applies in 5 out of the 21 states with a 2-year 
statute oflimitations. Therefore, of the 26 states with a statute oflimitations of 2 
years or less, 8 have an exception allowing a longer statutory period for breach of 
implied warranty cases. Of course, these periods would be shortened to only 2 years 
by the product liability bill. 

The preemption of the UCC statute would create a disturbing anomaly if the product 
liability bill became law. If a person sued for breach of an implied warranty on a 
defective product because it simply did not work correctly, the UCC's 4-year statute 
would apply. However, if a person brought the same cause of action because the 
product killed someone, they would have half as long to bring the action. 

• The remaining 25 states (including the District of Columbia) have statutes of 
limitations 00 or more years - up to 6 years in Maine and North Dakota. In other 
words, there is a split among the states as to the appropriate period oftime to allow 
as a statute oflimitations. 

Statute of repose 

S.648 has broadened the applicable statute of repose to all products, rather than just "durable 
goods," and it has also lengthened the period to 18 years. 

• Just 5 states allow a shorter period than the 18 years provided in the product 
liability bill. 36 states have no statute ofrepose at all on products. 

• 4 more states have shorter statutes of repose, but have significant exceptions to 
their application. For instance, two of the states do not apply the statutory period 
to asbestos claims. Legal analysts believe the statute of repose would extinguish 
all asbestos-related claims, since asbestos products have not been manufactured for 
more than 18 years. Only two other states have a statute of repose at all -
Vermont has a 20-year statute applicable to products, and Connecticut imposes 
one only in cases where the injury has already been compensated by workers' 
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compensation. In all, only 11 states have statutes of repose, but the product 
liability bill would impose this restrictive requirement on the other 40 states. 

• The last 4 states have a statute of repose that is fundamentally different from the 
. one provided in the product liability bill. These iinpose a rebuttable presumption 
that a product older than the statutory period has reached its useful safe life. In 
these states, the plaintiff has the burden of rebutting this presumption at trial. This 
type of statute of repose merely imposes an evidentiary and procedural hurdle on 
plaintiffs, rather than an absolute bar on claims as provided in the product liability 
bill. 

Although the bill purports to preempt all state statutes of repose, these rebuttable 
presumption statutes would not be preempted, since they do not concern the filing 
of an action, but instead are one element necessary to prove a claim. In these 4 
states, the state evidentiary statute of repose and the product liability bill filing 
statute would both be in force. In practice, plaintiffs would have to overcome the 
evidentiary statute when it comes into force (often at ten years), but then face a 
complete bar to their claim at 18 years under the product liability bill. 

III. Treating Consumers Unfairly, Giving Business Preferential Treatment 

Supporters of product liability legislation claim that lawsuits by consumers are clogging the courts 
and punitive damages are hurting manufacturers' competitiveness. 

Product liability lawsuits are a very small percentage of all lawsuits in the nation's state courts. 
According to the National Center for State Courts' Annual Report for 1993, which surveyed 29 
states, product liability cases account for 4 out of every 1000 cases filed in state court. The 
majority of the cases in state court today are criminal cases. In fact, only 27% of the cases are 
civil cases; 10% are tort cases and product liability cases are 3.4% of all tort cases. (1993 Annual 
Report of the National Center for State Courts, 1995) 

In 1995, the National Center for State Courts (NCSC) and Bureau of Justice Statistics of the 
Department of Justice (BJS) released the findings of their collaborative 30-month study of state 
court civil jury trials. The study reviewed product liability cases in the 75 most populous 
counties in 28 states. Their reports found that in 1992 product liability cases represented about 
3% of the civil jury trials studied and 3% of the projected national figure for all civil jury trials. 
Notably, the study found that contract cases, filed almost entirely by businesses, are dismissed 
twice as frequently as product liability cases. Overall, 12% of contract cases are dismissed, while 
only 6% of product cases are dismissed. Litigation Dimensions: Torts and Contracts in Large 
Urban Areas (NCSC, 1995); Civil Jury Cases and Verdicts in Large Counties, (BJS, July 1995) 

Suffolk University School of Law Professor Michael Rustad conducted a study on punitive 
damages which confirms that they are rarely awarded. In the twenty-five year period between 
1965 and 1990, only 355 punitive damages were awarded in state and federal product liability 
lawsuits nationwide - an average of 14 per year. Of these awards, only 35 were larger than $10 
million. All but one of these $10 million-plus awards were reduced; eleven of the 35 were 
reduced to zero. (Michael Rustad, "In Defense of Punitive Damages in Products Liability: Testing 
Tort Anecdotes with Empirical Data," 78 Iowa Law Review 1 (1992)) 
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Further, the research shows that damage awards in product liability cases bare a rational 
relationship to the extent of the injury. According to a 1996 study by Jury Verdict Research, a 
nonpartisan legal research firm based in Ohio, the median compensatory damage award in product 
liability cases dropped 32% to $260,000 from the 1994 median figure of$379,685. (Current 
Award Trends in Personal Injury, 1996 Edition, Jury Verdict Research, LRP Publications) 

In general, tort cases have either been declining or remaining stable. Tort filings decreased 9 
percent from 1990 to 1993 and have remained stable for the past two years. Examining the Work 
of State Courts, 1995. 

Further, studies reveal that business to business litigation drains courts of scarce resources. The 
National Law Journal in August 1995 released the findings of its study of the 11,940 civil 
"judicial emergencies" in federal court, termed as such under the Civil Justice Reform Act of 1990 
because those cases have lasted for more than three years. The report found that business 
litigation, primarily over contracts, securities litigation and intellectual property claims, accounted 
for 33% of the judicial emergencies in federal courts. In contrast, all tort suits made up only 10% 
of these cases. Probing the Backlog - The NU Finds that the Most Intractable Cases Involve 
Business Disputes (National Law Journal, August 1995) 

What kinds of suits are businesses filing? Take the case of Up john as plaintiff and as defendant. 
Upjohn, the maker of the baldness remedy Rogaine, sued the small Patron I Corporation in 1988 
over advertisements for its Helsinki Formula hair treatment. Upjohn complained that Patron 
misrepresented the effectiveness of its product in stopping hair loss and promoting hair growth. 
A federal judge in Nevada dismissed Upjohn's claim in 1989. 

Upjohn's experience as a defendant has been a different story. Visiting an ophthalmologist for 
treatment of an eye disease, Meyer Proctor went blind in his left eye minutes after receiving an 
injection ofUpjohn's anti-inflammation drug Depo-Medrol. The eye shriveled up and had to be 
removed five months later. Upjohn allegedly had promoted the injection ofDepo-Medrol near the 
eyes despite the fact the FDA never approved the drug for this use. There was also evidence that 
Upjohn knew of 23 other incidents of adverse reactions to Depo-Medrol, including three instances 
of blindness. The jury awarded the Proctor family $3 million in compensatory damages and $125 
million in punitive damages, which the judge reduced to $35 million. (Crain's Chicago Business, 
Nov. 4, 1991) 

A. Business versus Business Litigation with Large Compensatory and Punitive Awards 

The "Findings and Purpose" section of the product liability legislation states in part that, "the civil 
justice system is overcrowded, sluggish, and excessively costly and the costs of lawsuits, both 
direct and indirect, are inflicting serious and unnecessary injury on the national economy." 

An examination ofiitigation trends and figures suggests that businesses may be their own worst 
enemy. Businesses do not hesitate to seek large punitive damages when they sue other 
businesses. In 1984, Pennzoillaunched a legal battle against Texaco over the right to purchase a 
majority share of Getty Oil stock. The Texas jury returned a verdict in favor ofPennzoil, 
awarding the company $7.53 billion in compensatory damages and $3 billion in punitive damages, 
plus $600 million in interest. The parties agreed to a settlement in 1987. 
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The Pennzoil-Texaco case is not an isolated incident. The 1995 BJS and NCSC study found only 
3 punitive damage awards for product liability cases during 1992, or .8% of all product liability 
cases. The total amount of these three punitive awards was $40,000. By comparison, punitive 
damages were awarded in roughly 12% of all winning plaintiff contract cases in that year. The 
total amount of the punitive damage awards for these cases was $169.5 million. 

A 1996 RAND Institute for Civil Justice study of jury verdicts between 1985 and 1994 in 15 state 
court jurisdictions covering nine metropolitan areas confirms these figures. The study found that 
80% of the punitive damages in the study were in business and intentional tort cases. Punitive 
damages in product liability cases only accounted for 5% of all the punitive damage awards in the 
study. Trends in Jury Verdicts Since 1985, Erik Moller (RAND Institute for Civil Justice 1996). 

Businesses also seek large compensatory damages. According to annual reports by the National 
Law Journal there have been 95 civil lawsuits since 1989 with a verdict or settlement exceeding 
$50 million. Ofthese 95 cases, 60, or 63% of them, have dealt with litigation that could be 
categorized as business or commercial litigation. In contrast, only 14, or 15% of them, have 
involved product liability cases. In other words, business-related lawsuits have accounted for a 
little more than 3/5ths of the largest verdicts and settlements since 1989 (12 out of every 20), 
while product liability lawsuits have made up roughly only 3 out of every 20. 

While the proposed legislation provides legal hurdles and limitations on injured consumers and 
their ability to hold the manufacturers of defective products accountable, it exempts businesses 
from the scope of the bill by excluding actions for "commercial loss. " 

For example, if company A purchases a piece of factory equipment from company B, and that 
piece of equipment is defective and explodes, company A can sue company B for all of its lost 
profits caused by the disruption of company A's business. On the other hand, the family of the 
worker who is operating the machine at the time it exploded must face the legislation's limitations 
and hurdles to recover. To tilt the legal playing field even further in favor of reckless 
manufacturers, if that piece of machinery is older than eighteen years, the worker or his family 
cannot recover at all while the business faces no such limitations. 

IV. Tilting the Field Against Biomaterials Plaintiffs 

A. Biomaterials section 

The biomaterials section of the bill immunizes from liability the entire medical device industry, an 
industry that has a history of recklessly manufacturing and placing into the stream of commerce 
such defective devices as the Dalkon Shield and the Bjork-Shiley heart valve. These devices have 
resulted in thousands of deaths and tens of thousands of injuries to unwitting patients. 
Proponents of this section claim that it is narrowly tailored to provide relief to a segment of the 
industry badly in need of relief. As the example below illustrates, this provision is not narrow, 
modest or fair. The portion of the bill that provides for "loser pays" indicates the size of the 
hurdle over which injured consumers will have to jump. 

Section 203(1) defines a "biomaterials supplier" as any "entity that directly or indirectly supplies a 
component part or raw material for use in the manufacture ofan implant." Section 203(5) defines 
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an "implant" as a medical device that is intended by the manufacturer of the device to be "placed 
into a surgically or naturally formed or existing cavity of the body for a period of at least 30 
days." 

Using this definition, an implant could be any medical device rariging from an extended wear 
contact lens to a tooth filling. Of course, it would also include heart valves, birth control devices 
and pacemakers. In addition, title II's immunity extends to suppliers of component parts for these 
products - including components like pacemaker batteries and wires. 

Determining which companies are "biomaterials suppliers" is not as easy as it sounds. As the 
following example indicates, many implant manufacturers are also biomaterial suppliers. 
Telectronics Pacing Systems is a Colorado-based manufacturer of pacemakers. It is also a 
supplier of pacemaker components to other pacemaker manufacturers and hospitals. One of the 
parts that Telectronics manufactures for use on its own pacemakers, and also supplies to other 
pacemaker manufacturers, is known as a "lead." In November 1994, after at least seven reports 
of malfunctions, two deaths due to cardiac tamponade and a request for customer notification by 
the Food and Drug Administration, Telectronics issued a recall of one of its pacemaker leads. 
Currently, there are several lawsuits pending against Telectronics alleging that the defective 
pacemaker leads caused deaths and serious injuries. 

Telectronics is both a "manufacturer" of a medical device and a "supplier" of a component part of 
a medical device. Because Title II could immunize Telectronics in its role as a supplier, patients 
who received a Telectronics pacemaker may still be able to sue Telectronics, but patients who 
received another company's pacemakers with Telectronics components might be barred from 
suing Telectronics. 

B. Loser Pays Rule 

Title II also contains a "loser pays" rule, which would make it difficult, if not impossible, for the 
average consumer to hold a device manufacturer accountable. 

Section 206(g) states: 

Attorney Fees - The court shall require the claimant to compensate the biomaterials 
supplier ... for attorney fees and costs, if-

(1) the claimant named or joined the biomaterials supplier; and 
(2) the court found the claim against the biomaterials supplier to be without merit and 

frivolous. 

Loser pays rules intimidate injured consumers and have a chilling effect on litigating to expose 
dangerously defective medical devices and biomaterials. Dangerous and defective devices such as 
pacemakers, defibrillators and jaw implants have been brought to light through litigation. A loser 
pays rule might have prohibited these plaintiffs from filing suit and exposing these devices. 
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V. Override Provision Is Still A Cap 

Section 108(b)(3). In an attempt to address the concerns of Senators who object to a cap on 
punitive damages, S.648 contains an "additur" or override provision. The states' experience with 
judicial additur demonstrates that it is an ineffective mechanism for increasing punitive damage 
awards above a statutory cap . 

. As a practical matter, it is unlikely that additur will be used by judges to increase a punitive 
damage award beyond the legislation's cap. According to Professor Rustad's comprehensive ~ 
study of punitive damage awards between 1965 and 1990 in all state and federal product liability 
awards, there is not one reported product liability case in which a judge used additur to increase a 
punitive damage award. 

Colorado has a statute that caps punitive damages at the amount of compensatory damages but 
allows a judge to increase a punitive damage award to three times the amount of compensatory 
damages. However, since the statute was enacted in 1991, no judge has ever taken advantage of 
the law to increase a punitive damage award - no matter how reckless the defendant's conduct. 

For example, in January 1995, a federal jury in Colorado returned a verdict of$896,921 in 
compensatory damages against Howmedica, Inc. - a manufacturer of a defective hip prosthesis. 
The prosthesis had failed in such a way that one of its components shredded inside the body of the 
plaintiff and caused osteolysis - a condition which causes bones to erode. The jury found that 
Howmedica had engaged in willful and wanton conduct and awarded the plaintiff $896,921 in 
exemplary or punitive damages. Despite substantial evidence that Howmedica engaged in willful 
and wanton misconduct with regard to the manufacture and sale of its hip prosthesis, the judge in 
this case refused to increase the punitive damage award. 

Further, the bill's cap fails to achieve the dual functions of punitive damages - to deter and to 
punish - because the punitive damage award is linked to the amount of damages a victims 
receives. The imposition of an amount of damages sufficient to deter and punish reckless and 
egregious misconduct should be based on the profits and/or earnings of the wrongdoing 
corporation. A corporation's punishment should not be dependent upon the harm done to the 
consumer or the consumer's economic status. Instead, it should be based on the impropriety of 
the conduct. 

VI. Expanded Statute of Repose Covers Every Product 

S.648 greatly expands the scope of the statute of repose from the bill that President Clinton 
vetoed last year. Last year's legislation contained a statute of repose that covered only durable 
goods, while this year's legislation has a statute of repose that covers all products. The arbitrary 
18 year limit precludes injured workers and consumers from recovering even their medical 
expenses despite the fact that many of the products covered under this bill have a useful working 
life beyond 18 years. Some products that the bill would cover include: gas water heaters, 
component parts of nuclear reactors, tractors, elevators and machine tools. 

A cursory examination of the case law with older machinery reveals that manufacturers often have 
knowledge of defective products, yet keep this information from the public. In 1990, for 
example, James Miller of Blue Springs, Missouri, was killed when the 1966 Massey-Ferguson 
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tractor he was riding hit a hidden hole and rolled over. Miller, 34, was crushed to death. At trial, 
it was shown that Massey-Ferguson made the decision not to equip its tractors sold in the United 
States with rollover protection systems. The corporation's expert engineers admitted that before 
1965 or 1966, Massey-Ferguson had the technology available to equip all of its tractors with 
rollover protection systems. Further, the experts admitted that iIi. 1959, Sweden required that all 
new tractors sold in that country be equipped with rollover protection systems. 

For more information regarding specific provisions or statistics, please do not hesitate to 
contact Rich Vuernick at (202) 775-1580. 
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I THE PRODUCT liABILITY BILL: WORSE FOR CONSUMERS IN EVERY STATE 

The Product UabJ7ity Bill claims to 'provide a fair balance among the interests of product users. 
[and] manufacturers." yet its provisions would harm consumer's rights to justice in every state. 
Categories where the Product Uability Bill would in at least some instances reduce 
consumers' protection under state law are marked ~ States marked II' means the bill expands 
consumer rights in this category. Categories which would be unaffected by the bill are left 
blank. 

STATE 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District of 

Florida 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Louisiana 

Maine 

Massachusetts 

JOINT & SEVERAL FOR 

NON·ECONOMIC 

PUNITIVE 

DAMAGES 

STATUTE OF 

liMITATIONS 

STATUTE OF 

REPOSE 

I 



STATE 

Minnesota 

Mississi 

Missouri 

Montana 

Nebraska 

Nevada 

New 

New 

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

West 

Wisconsin 

JOINT & SEVERAL FOR 

NON-ECONOMIC 

DAMAGES 

PUNITIVE 

DAMAGES 

STATUTE OF 

LiMITATIONS 

STATUTE OF 

REPOSE 



THE PRODUCT LIABILITY BILL: No UNIFORMITY 

The Product Liability Bill provisions generally only preempt laws that are better for consumers than 
existing state law. Consumers are left with the worst of al/ possible worlds -- the worst provisions of their 
current state laws, and the worst provision of the Product Liability Bill. 

Categories where the Product Liability Bill would only partially preempt state law - for instance, by wiping 
out an exception to the state's statute of repose preserving suits for asbestos injuries are marked C with 
various background colors to denote different variations on the supposedly 'uniform" Federal standard. 

STATE JOINT & SEVERAL PUNlnve 

FOR NON-ECONOMIC DAMAGES 
STATE JOINT & SEVERAL PUNlnve 

FOR NON-ECONOMIC DAMAGES 

Arkansas New 

New 

Colorado • • New Mexico 

Con necticut -. New York 

Delaware 

District of Columbia 

Massachusetts Washington 

West 

Minnesota • 
d: '_.' j 
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Buyers Up· Congress Warch • Critical .\-tass· GlobaJ Trade ,\(larch· Heahh Research Group· Litigarion Group 
Joan Claybrook. Presidenr 

May 22, 1997 

Mr. Bruce Lindsey 
Deputy Counsel to the President 
The White House 
Washington, DC 20500 

Dear Bruce: 

Once again thank you for the helpful meeting on civil justice 
issues in March. Since our meeting we have been rather preoccupied 
with activity on the products liability and voluntary immunity 
bills in the House and Senate, which has meant a delay in 
responding to your request for additional information. 

Public citizen has been preparing several research reports to 
address the particular issues we discussed regarding federal 
products liability legislation. This legislation, now contained in 
S. 648, which has passed the Senate Commerce committee, is similar 
to that vetoed last year. Enclosed are the first of several 
reports: 

o Biomaterials -- A Public citizen survey of the 1997 Medical 
Device Register showing that a number of manufacturers are 
still producing the 84 medical devices claimed to be 
threatened by a biomaterials shortage. The report reveals 
that, in fact, there are several and often numerous 
manufacturers of almost every medical device that the 
manufacturers have stated could not be manufactured because of 
a so-called biomaterials "shortage." 

o Business to Business Litigation -- A report, prepared jointly 
with citizen Action, detailing the frequent and often 
frivolous use of the legal system by the very companies that 
are also lobbying to restrict access to the courts by 
consumers injured by defective products. 

Over the next couple of weeks, we will send you the following: 

o A report on sanctions imposed by courts on defendants in 
products liability cases for "discovery abuse" -- failing to 
release or make available information during the discovery 
process. 

o A "wish list" of pro-consumer measures that would fix real 
problems in civil litigation. 

Ralph Nader. Foundl!r 

1600 20th Street NW· Washington. DC 20009-1001· (202) 588-1000 

.. ~').o.,. (j) Pnnle<l 0" Recycled Paper 



Mr. Bruce Lindsey 
May 20, 1997 
Page Two 

o A report showing the lack of deterrence that would result from 
a punitive damages cap, including actual discovery documents 
revealing how companies evaluate liability concerns, such as 
fear of punitiv.e damages, when deciding how to redesign their 
products. 

You will also be receiving from citizen Action a report addressing 
one other issue we discussed -- a state by state analysis of the 
impact of the bill on the major points raised by President Clinton 
in his veto message last year. This is a significant piece of work 
that we will be reviewing as well. 

I hope this material is helpful. We are happy to answer any 
questions, or to provide you with any additional information you 
may need. You or your staff may also want to contact staff 
attorney Joanne Doroshow at (202) 546-4996 x 315, or Frank 
Clemente, Director of Public citizen's Congress Watch (X390). 
Thank you again for your interest. 

SinC'erely, 

'=J . 0 ( 
, ---

Joan Claybrook 

Enclosures 

cc: Gene Sperling 
Kathy Wallman 
Elena Kagin 
Ellen Seidman 
Peter Jacoby 
Tracey Thornton 
Maria Echaveste 



". 

Public Citizen 
215 Pennsylvania Ave.,SE 
Washington, D.C. 20003 
(202) 546-4996 
(202) 547-7392 Fax 

Embargoed for Release: 
April 30, 1997 

BublT~ 
Citizen 

Citizen Action 
NEWS RELEASE 

Contact: 

Citizen Action 
1730 Rhode Island Ave.,NW 
Suite 403 
Washington, D.C. 20036 
(202) 775-1580 
(202) 296-4054 Fax 

Rich Vuemick, Citizen Action (202-775-1580) 
Joanne Doroshow, Public Citizen (202-546-4996) 

National Assoc. of Manufacturers Accused of Gross Hypocrisy 

Consumer Groups Demand that NAM Cease Support of 
Product Liability Bill 

New Report Documents Examples of Corporations Which Want to Take Away 
Consumers' Legal Rights But Use the Courts to Pursue Their Own Legal Rights 

(Washington D.C.) Public Citizen and Citizen Action, two of the nation's leading consumer groups, today 
called on the National Association of Manufacturers (NAM) and its members to "abandon at once your 
misleading anti-consumer, anti-worker campaign to undercut citizens' access to the courts." NAM is lobbying 
furiously for the Senate to pass an anti-consumer product liability bill, which is scheduled for a markup on 
Thursday, May I, in the Senate Commerce Committee. 

In a letter to NAM Chairman Warren L. Batts, the groups also stated that "[i]fNAM members were truly 
burdened by the cost of punitive damages you should focus on curbing business-to-business litigation rather 
than limiting the rights of injured consumers to hold corporate wrongdoers accountable for their negligence, 
misdeeds, and other wrongful acts. Furthermore, manufacturers also ~ .ave it within their control to limit or 
prevent punitive damages by not acting with 'wreckless disregard' for consumer safety in the design and sale 
of their products, the very high standard required to prove that punitive damages are warranted." 

The letter to Mr. Batts was accompanied by a new report prepared by the two groups titled "The National 
Association of Manufacturers: A Study in Hypocrisy." The report documents case examples showing the 
blatant hypocrisy of the business groups pushing anti-consumer product liability legislation, revealing that 
the same companies lobbying to restrict the legal rights of people injured or killed by defective products have 
unfettered access to our nation's courts as their own private playgrnund. 

This report focuses on a sampling of cases in which NAM members have been plaintiffs and defendants. The 
cases reveal that American businesses often file frivolous and anti-competitive lawsuits designed to intimidate 
or harass. In contrast, the cases in which they are defendants demonstrate a cavalier or reckless attitude 
toward the health and safety of American consumers. 

-- more--
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Corporate Hypocrisy, Page 2 of 2 

Examples of such hypocrisy include: 

• Procter & Gamble (P&G) sued Amway Corporation distributors accusing them of spreading rumor~ 
that P&G and its executives were involved in Satanism and devil worship. The suit was dismissed. 
P&G had earlier been sued for manufacturing Rely tampons, which caused toxic shock syndrome that 
resulted in the death of a 25-year old woman. P&G was found liable for her death and it was revealed 
at trial that the company knew of a I ink between toxic shock syndrome and tampons yet kept the 
product on the market. 

• In 1995, Exxon threatened to file suit against a minor league baseball team in Georgia, accusing the 
"Columbus RedStixx" of violating the company's trademark by using a double "x" in its logo. 
Though confident they had done no wrong, RedStixx officials decided to alter the logo in 1996 in 
order to avoid the possibility of having to face the world's largest oil company in court. Exxon earlier 
had been found liable for the 1989 Exxon Valdez spill, which dumped II million gallons of crude oil 
into Prince William Sound, and ranks as one of the worst environmental disasters in history. Exxon 
was ordered to pay fishermen and others whose livelihoods were affected by the spill $287 million 
in compensatory damages and $5 billion in punitive damages for recklessly allowing the Valdez to 
run aground. 

• Brown & Williamson (B&W), along with other cigarette makers, recently asked a Florida judge to 
rule that documents released as part of the Liggett Group tobacco settlement with states' attorneys 
general could not be used in Florida's lawsuit against the cigarette makers. The judge rejected their 
request, ruling that most of the documents showed evidence of fraud by the tobacco companies. 
Meanwhile, in August 1996, a Florida jury found B&W responsible for an individual's lung cancer 
and awarded his family $750,000 in damages. The jury also found B& W negligent for not telling 
consumers they were dealing with a deadly product. 

Report's Analysis of SEC Filings Further Document Corporate Hypocrisy 

Included in the report is information from corporate annual reports filed with the Securities and Exchange 
Commission (SEC) that further reveals the hypocrisy of these large companies. If expenses related to product 
liability litigation brought by people injured or killed by defective products are truly a financial burden on 
corporations, the corporations are misleading shareholders by not revealing this in their annual reports. 
However, if litigation is not a significant expense, as is stated in their SEC filings, then the corporations are 
deceiving Congress and the public with their claims. 

Joan Claybrook, President of Public Citizen, noted, "For the past 20 years some of the richest corporations 
in America have waged a well-funded campaign to prevent citizens injured or killed by defective products 
from bringing lawsuits against corporate wrongdoers. At thp same time, NAM members are flooding the 
courts with their own litigation against competitors. This is hypocrisy ofthe worst kind." 

"NAM wants unimpeded access to the courts even when one of their members objects to the color a 
competitor is using in his ads, but at the same time wants to impose incredible obstacles and arbitrary limits 
on consumers when they file lawsuits to protect their health and safety," said Richard Vuernick, Citizen 
Action Legal Policy Director. 

-- end --
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Chairman of the Board 
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Citizen Action 
April 30, 1997 

National Association of Manufacturers 
Chairman and CEO, Tupperware Corporation 
Chairman, Premark International, Inc. 
Deerfield, Illinois 

Dear Mr. Batts: 

Citizen Action 
1730 Rhode Island Ave .• NW 
Suite 403 
Washington. D.C. 20036 
(202) 775-1580 
(202) .296-4054 Fax 

We write to you in your capacity as chairman of the National Association of 
Manufacturers (NAM). For decades, NAM and its member companies have spent hundreds of 
millions of dollars lobbying at the state and federal level to limit the legal and financial 
responsibility of corporations which recklessly manufacture products that injure, maim and kill 
innocent Americans. 

The principal justification for your advocacy of anti-consumer product liability 
legislation has been to reduce the number of consumer and worker lawsuits, which you claim are 
sapping industry's ability to compete. Your position is the height of hypocrisy. 

Business-to-business lawsuits pose a much greater "burden" on your member companies 
than do product liability suits. For instance, almost half of all federal court cases are businesses 
suing each other, according to the Wall Street Journal. And 47% of all punitive damage awards 
are in business-to-business suits, whereas only 4.4% of such awards are assessed in product 
liability cases. A primary reason given by NAM of the need for federal product liability 
legislation is to curb such "excessive" punitive damage awards won by consumers. 

As you know, the federal product liability legislation you now are lobbying for would 
allow your member companies unfettered access to the courts. Thousands of these business-to
business lawsuits, many of which are anti-competitive and/or of questionable merit, would not be 
restricted in any way by the product liability legislation you advocate. Yet, you seek to take 
away legal rights of consumers to hold your members fully accountable for manufacturing 
defective products that injure, maim and kill. 

NAM's "do as [ say, not as I sue" approach to litigation is a blatant double standard that is 
clearly exposed in the'repeated examples reviewed in the attached report released today by our 
organizations. 
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Mr. Warren L. Batts 
April 30, 1997 
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IfNAM members were truly burdened by the cost of punitive damages they should focus 
on curbing business-to-business litigation rather than limiting the rights of injured consumers to 
hold corporate wrongdoers accountable for their negligence, misdeeds, and other wrongful acts. 
Furthermore, manufacturers also have it within their control to limit or prevent punitive damages 
by not acting with "reckless disregard" for consumer safety in the design and sale of their 
products, the very high standard required to prove that punitive damages are warranted. 

For these reasons, our organizations call upon NAM and its members to abandon at once 
your misleading anti-consumer, anti-worker campaign to undercut citizens' access to the courts. 
Not doing so makes a mockery of our judicial system, and treats the peoples' courts as a private 
corporate playground. 

Joan Claybrook 
President 
Public Citizen 

Sincerely, 
. j r 

fLjl-" ( ~/;ilt.~f'-<~i 
Richard Vuernick 
Legal Policy Director 
Citizen Action 
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THE NATIONAL ASSOCIATION OF MANUFACTURERS: 
A STUDY IN HYPOCRISY 

How NAM Members Use America's Courts 
As Their Own Personal Playground 

The legal "reforms" being pushed in Congress by business groups such as the 
National Association of Manufacturers (NAM) affect only the rights of consumers injured 
or killed by faulty products. They do nothing to stop the ridiculously high number of anti
competitive, costly lawsuits filed each year by businesses against each other. 

Businesses suing each other comprised nearly half of all federal court cases filed 
between 1985 and 1991, according to The Wall Street Journal. And a recent study by the 
RAND Institute for Civil Justice revealed that business cases account for 47 percent of all 
punitive damage awards. In contrast, only 5 percent of punitive damage awards are 
assessed in product liability cases. 

The duplicity of these companies is further revealed in their annual reports filed with 
the Securities and Exchange Commission (SEC). If litigation truly is a major burden on 
operations, then these businesses are misleading shareholders by omitting this fact on 
their reports. However, if their filings are to be believed and litigation is not a significant 
expense, then corporations are deceiving Congress and the public with their claims. 

The following are just a few examples of NAM members' hypocrisy: 

JOHN DEERE & COMPANY 

John Deere as Plaintiff 

• In 1979, John Deere sued Farmhand Inc. for allegedly using the same color green 
on its front-end loaders as Deere used on its tractors. Deere sought through its 
lawsuit to make "John Deere green" its exclusive color so that consumers would not 
be "confused." A federal judge found in favor of Farmhand and dismissed Deere's 
claim. Deere v. Farmhand Inc., 560 F. Supp. 85 (S.D.lowa 1982). 

John Deere as Defendant 

• Shelley Wingad, 37, was operating a John Deere tractor on a construction site when 
the machine violently tipped and ejected him, causing severe and permanent 
damage that rendered him unable to work. In 1993, a jury found Deere liable for 
this accident and awarded Wingad $652,000 in damages, $350,000 of which was 
for his future loss of earning capacity. The award was upheld on appeal. Wingad 
v. John Deere & Co., 523 N.W.2d 274 (Wis. Ct. App. 1994). 

John Deere's SEC Filings 

• "The Company is subject to various unresolved legal actions which arise in the 
normal course of its business .... Although it is not possible to predict with certainty 
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the outcome of these unresolved legal actions or the range of possible loss, the 
Company believes these unresolved legal actions will not have a material effect on 
its financial position or results of operations." (1/15/97). 

CATERPILLAR 

Caterpillar as Plaintiff 

• In 1985, Caterpillar threatened to file suit against Michael Zinman, a seller of 
Caterpillar equipment in upstate New York, after he created the "Raterpillar Tractor 
Co." (consisting of two pet store rats) as a spoof on the company's name. For more 
than a year, Caterpillar sent intimidating letters to Zinman, which forced him to hire 
a lawyer. Caterpillar's harassment ended only after Zinman agreed to sell 
Caterpillar his "company." AP, Apr. 20, 1985. 

Caterpillar as Defendant 

• Garry Huffman was killed in 1981 while using a 1977 Caterpillar pipelayer machine 
at a Colorado ski area. When the machine began rolling down a hill after being shut 
off, Huffman tried to apply the brakes, but to no avail. He was crushed while trying 
to escape. Testimony revealed that Caterpillar subsequently altered the braking 
system on this model to include an emergency brake that would automatically and 
immediately stop the machine when the engine is shut off. The jury found 
Caterpillar liable for Huffman's death and awarded his family $475,000 in damages. 
Huffman v. Caterpillar Tractor Co., 908 F.2d 1470 (10th Cir. 1990). 

Caterpillar's SEC Filings 

• "The Company is involved in litigation matters and claims which are normal in the 
course of its operations. The results of these matters cannot be predicted with 
certainty; however, management believes, based on the advice of legal counsel, the 
final outcome will not have a materially adverse effect on the Company's 
consolidated financial position." (3/26/97). 

ELI LILLY 

Eli Lilly as Plaintiff 

• In 1995, Eli Lilly filed suit against manufacturers Zenith, American Cyanamid and 
Biocraft, seeking an injunction that would prohibit these companies from 
importing and selling a generic version of Eli Lilly's Ceclor drug. A federal judge 
rejected Eli Lilly's motion for an injunction. Mealey's Litigation Reports, Sept. 18, 
1995. 
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Eli Lilly as Defendant 

• Lola Jones, 81, died from a fatal kidney-liver ailment in June 1982 after taking the 
arthritis pain-relief drug Oraflex for two months. Testimony revealed that Eli Lilly 
knew of the serious liver and kidney problems associated with the drug and went 
so far as to not disclose to the FDA its knowledge of 32 Oraflex-related deaths in 
other countries when it sought approval in the United States. The jury returned a 
$6 million verdict -- all punitive damages - against Eli Lilly for its reckless behavior. 
The parties subsequently settled out of court for an undisclosed amount. 
Washington Post, Nov. 22, 1983, at A1; UPI, May 16, 1984. 

Eli Lilly's SEC Filings 

• "The Company is also a defendant in other [in addition to DES and price-fixing 
casesjlitigation, including product liability and patent suits, of a character regarded 
as normal to its business." 

"While it is not possible to predict or determine the outcome of the legal actions 
pending against the Company, in the opinion of the Company the costs associated 
with all such actions will not have a material adverse effect on its consolidated 
financial position or liquidity but could possibly be material to the consolidated 
results of operations in anyone accounting period." (3/25/96). 

PFIZER 

Pfizer as Plaintiff 

• Pfizer sued rival Miles Pharmaceutical in 1993, claiming Miles was engaged in false 
advertising and a misleading information program for its cardiovascular drug Adalat 
CC (a competitor to Pfizer's Procardia XL drug). Miles responded by filing a 
counterclaim against Pfizer, accusing it of making false statements about Adalat 
CC. In 1994, a judge found Pfizer guilty of lying about Miles and Adalat CC, and 
ordered the company to certify within six weeks that it had made its sales force 
aware of the court's findings. Pittsburgh Post-Gazette, Aug. 25, 1994, at 012. 

Pfizer as Defendant 

• Just days after being given the antidepressant drug Sinequan by her gynecologist, 
Laura Hermes developed "hunting jaw," a condition marked by pain, lack of control 
of the jaw and tongue muscles, slurred speech and drooling. Evidence revealed 
that Pfizer knew of adverse reactions involving Sinequan going back for more than 
a decade before this incident, yet never warned doctors or patients of this danger. 
In 1987, a Mississippi jury found Pfizer liable for Hermes' injuries and awarded her 
$800,000 in damages. Hermes v. Pfizer, 848 F.2d 66 (5th Cir. 1988). 
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Pfizer's SEC Filings 

• "The Company is involved in a number of claims and litigations, including product 
liability claims and litigations considered normal in the nature of its businesses." 

"Generally, the plaintiffs in all of the pending heart valve litigations discussed above 
seek money damages. Based on the experience of the Company in defending 
these claims to date, including available insurance and reserves, the Company is 
of the opinion that these actions should not have a material adverse effect on the 
financial position or the results of operations of the Company." (3/28/97). 

RIDDELL, INC. and SCHUTT SPORTS GROUP 
(SPORTING GOODS MANUFACTURERS ASSOCIATION MEMBERS) 

Schutt as Plaintiff 

• In 1 981, Schutt sued Riddell, complaining that the face masks on Riddell's helmets 
looked too much like Schutt's mask "style" and that Riddell copied its sizing 
designations. The trial court dismissed Schutt's claims, noting "seldom have we 
seen a lawsuit as unwarranted and frivolous as this one." Schutt v. Riddell, 673 
F.2d 202 (7th Cir. 1982). 

• Schutt again sued Riddell in 1989 after Riddell signed a licensing agreement with 
the NFL that would allow it to provide 90 percent of the league's helmets. Schutt 
was upset that this contract would give Riddell "unfair" exposure during televised 
games. The trial court sided with Riddell, finding Schutt's complaints to be ''without 
merit." Schutt v. Riddell, 727 F. Supp. 1220 (N.D. III. 1989). 

Riddell as Defendant 

• In 1988, James Arnold was rendered a quadriplegic and respirator-dependant after 
a junior high football collision caused his spine to fracture. The jury found that the 
Riddell helmet he was wearing was defective and that the company's decision to not 
add extra padding to the helmet -- padding it included in other models -- was the 
cause of his injury. The jury awarded Arnold $8 million in damages. The case was 
subsequently settled out of court for an undisclosed amount. Arnold v. Riddell, 882 
F. Supp. 979 (D. Kan. 1995); PR Newswire, Dec. 5, 1995. 

Schutt's and Riddell's SEC Filings 

• No filing for "Schutt" or "Riddell" available from the SEC online service. 
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Gillette as Plaintiff 

GILLEITE 

• In 1996, Gillette sued competitor Norelco, claiming that Norelco's ads for a new 
electric razor were "false and deceptive" because they depicted non-electric razors 
as "ferocious creatures." The judge rejected Gillette's request for a ban on these 
ads, noting that a Gillette subsidiary had used similar tactics in another ad 
campaign. Boston Herald, Dec. 3,1996. 

Gillette as Defendant 

• After nine years of legal feuding, Gillette and 53 other companies and municipalities 
that dumped toxic waste into a Tyngsborough, Massachusetts, landfill now on the 
federal Superfund environmental clean-up list finally agreed in 1992 to pay $35.5 
million to clean up the site and replace contaminated drinking water. Boston Globe, 
Dec. 24,1992, at 48. 

Gillette's SEC Filings 

• "There is no action, suit, investigation or proceeding pending against, or to the 
knowledge of the Company threatened against or affecting, the Company or any of 
its Subsidiaries before any court or arbitrator or any governmental body, agency or 
official in which there is a reasonable possibility of an adverse decision which could 
materially adversely affect the business, operations or financial condition of the 
Company and its Consolidated Subsidiaries, taken as a whole, or which in any 
manner draws into question the validity of this Agreement or the Notes." 

''The Company is subject to legal proceedings and claims arising out of its business 
. . .. Management, after review and consultation with counsel considers that any 
liability from all of these legal proceedings and claims would not materially affect the 
consolidated financial position, results of operations or liquidity of the Company." 
(3/22/96). 

PROCTER & GAMBLE 

Procter & Gamble as Plaintiff 

• In 1995, Procter & Gamble sued Randy Haugen and five other Amway Corporation 
distributors, accusing them of spreading rumors that Procter & Gamble and its 
executives were involved in satan ism and devil worship. The company specifically 
demanded "damages" for having to cope with this gossip. A federal court in Utah 
dismissed Procter & Gamble's lawsuit, calling a number of its claims and allegations 
"insufficient." Procter & Gamble v. Haugen, 947 F. Supp. 1551 (D. Utah 1996). 
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Procter & Gamble as Defendant 

• Patricia Ann Kehm, 25, died in 1980 of toxic shock syndrome after using Procter & 
Gamble's Rely tampons for just four days. Testimony revealed that the company 
knew of a link between toxic shock syndrome and tampons, including a Center for 
Disease Control study, yet kept this product on the market. A jury awarded Kehm's 
husband and two young daughters $300,000 in damages. AP, Dec. 2, 1983. 

Procter & Gamble's SEC Filings 

• "The Company is subject to various lawsuits and claims with respect to matters 
such as governmental regulations, income taxes, and other actions arising out of 
the normal course of business." 

''While the effect on future results of these items is not subject to reasonable 
estimation because considerable uncertainty exists, in the opinion of management 
and Company counsel, the ultimate liabilities resulting from such claims will not 
materially affect the consolidated financial position, results of operations or cash 
flows of the Company." (9/11/96). 

EXXON 

Exxon as Plajntiff 

• In 1995, Exxon threatened to file suit against a minor league baseball team in 
Georgia, accusing the "Columbus RedStixx" of violating the company's trademark 
by using a double "x" in its logo. Though confident they had done no wrong, 
RedStixx officials decided to alter the logo in 1996 in order to avoid the possibility 
of having to face the world's largest oil company in court. News & Record 
(Greensboro, NC), June 11, 1995, at C12; News & Record (Greensboro, NC), Sept. 
1,1996. 

Exxon as Defendant 

• The 1989 Exxon Valdez spill that dumped 11 million gallons of crude oil into Prince 
William Sound ranks as one of the worst environmental disasters in history. An 
Alaska jury found Exxon liable for this accident and ordered the company to pay 
fishermen and others whose livelihoods were affected by the spill $287 million in 
compensatory damages. It also assessed $5 billion in punitive damages against 
Exxon for recklessly allowing the Valdez to run aground. In re the Exxon Valdez, 
No. A89-0095-CV (HRH), 1995 U.S. Dist. LEXIS 12952 (D. Alaska Jan. 27, 1995); 
AP Online, Feb. 14, 1997. 

Exxon's SEC Filings 

• "The ultimate cost to the corporation from the lawsuits arising from the Exxon 
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Valdez grounding is not possible tei predict and may not be resolved for a number 
of years." 

"Claims for substantial amounts have been made against Exxon and certain of its 
consolidated subsidiaries in other pending lawsuits, the outcome of which is not 
expected to have a materially adverse effect upon the corporation's operations or 
financial condition." (3/8/96). 

SYNTEX PHARMACEUTICALS 

Syntex as plaintjff 

• In 1993, Syntex sued Apotex Inc., a Canada-based pharmaceutical company, 
for marketing a generic version of its arthritis drug Naprosyn. The drugs made 
by Apotex are approved for sale in Canada. Apotex noted that Syntex has 
unsuccessfully sued Apotex several times in Canada and called Syntex's U.S. 
action an attempt to accomplish in that country what it failed to do in Canada. 
A federal judge granted Syntex a limited injunction, but did not completely 
enjoin Apotex from exporting its product to the U.S. Montreal Gazette, June 
20, 1993, at A5; Syntex v. Interpharm, Civil Action 1: 92-CV-03-HTW, 1993 
U.S. Dist. LEXIS 10716 (N.D. Ga. 1993): 

Syntex as pefendant 

• Two infants who were fed the soy-derived Neo-Mull-Soy baby formula produced 
by Syntex sustained brain damage, including permanent impairment of language 
and motor coordination. It was revealed at trial that Syntex's decision to not 
add salt to its formula, an essential nutrient for brain development, was 
prompted solely by economic considerations. A jury awarded $27 million, 
including $22 million in punitive damages. Duddleston ·v. Syntex Laboratories, 
Inc., Cook County Circuit Court, No. 80-1-57726 (Feb. 28, 1985). 

Syntex's SEC Filings 

• Acquired by Roche Holding Corp. in 1994; no annual report available from the 
SEC online service for Roche Holding (incorporated in Switzerland). 

SCOTT PAPER 

Scott Paoer as Plaintiff 

• Scott Paper's Canadian division sued Procter & Gamble in 1995, alleging that 
Procter & Gamble had misled consumers about the absorptive power of Bounty 
paper towels by advertising it as the "quicker-picker-upper." Scott Paper 
specifically demanded $723,000 in special, punitive and exemplary damages. 
The two parties subsequently reached an out-of-court settlement, terms of 
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which were not disclosed. Cincinnati Enquirer, Nov. 7, 1995, at 86; Baltimore 
Sun, Dec. 19, 1995, at 4C. 

Scott Paper as Defendant 

• In 1992, James Woodson of Philadelphia sued Scott Paper after he was 
terminated as part of what Scott said was a systematic reduction. He was with 
the company for 22 years. Woodson, an African-American, sued Scott Paper, 
contending that he was dismissed in retaliation for having filed discrimination 
charges after being repeatedly passed over for promotions. The jury agreed, 
awarding Woodson $1.5 million in damages and back pay. Fresno Bee, Feb. 
16, 1995. 

Scott Paper's SEC Filjngs 

• [With regard to breast implant litigation:] "Although the final results of these 
claims cannot be predicted with certainty, it is the present opinion of the 
Company, after consulting with counsel, that they will not have a material 
adverse effect on the Company's financial condition." 

"In addition, the Company is involved in lawsuits and state and Federal 
administrative proceedings under the environmental, antitrust and equal 
employment opportunity laws, among others." 

"Although the final results in these suits and proceedings cannot be predicted 
with certainty, it is the present opinion of the Company, after consulting with 
counsel, that they will not have a material adverse effect on the Company's 
financial condition." (3/30/95). 

UPJOHN 

Upjohn as Plajntjff 

• Upjohn, the maker of the baldness remedy Rog"lne, sued the small Patron I 
Corp. in 1988 over advertisements for its Helsinki Formula hair treatment. 
Upjohn complained that Patron misrepresented the effectiveness of its product 
in stopping hair loss and promoting hair growth. A federal judge in Nevada 
dismissed Upjohn's claim in 1989. Reuters Financial Service, Nov. 17, 1988; 
Business Wire, Feb. 21, 1989. 

Upjohn as Defendant 

• Visiting an ophthalmologist for treatment of an eye disease, Meyer Proctor went 
blind in his left eye minutes after receiving an injection of Upjohn's anti
inflammation drug Depo-Medrol. The eye shriveled up and had to be removed 
five months later. Upjohn allegedly had promoted the injection of Depo-Medrol 
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near the eyes despite the fact that the FDA never approved the drug for this 
use. There was also evidence that Upjohn knew of 23 other incidents of 
adverse reactions to Depo-Medrol, including three instances of blindness. The 
jury awarded the Proctor family $3 million in compensatory damages and $125 
million in punitive damages, which the judge reduced to $35 million. Crain's 
Chicago Business, Nov. 4, 1991, at 1. 

Upjohn's SEC Fjlings 

• "Various suits and claims arising in the ordinary course of business, primarily for 
personal injury and property damage alleged to have been caused by the use of 
the Company's products, are pending against the Company and its 
subsidiaries. " 

"Based on information currently available and the Company's experience with 
lawsuits of the nature of those currently filed or anticipated to be filed which 
have resulted from business activities to date, the amounts accrued for product 
and environmental liabilities arising from the litigation and proceedings referred 
to above are considered to be adequate. Although the Company cannot predict 
the outcome of individual lawsuits, the ultimate liability should not have a 
material effect on consolidated financial position; and unless there is a 
significant deviation from the historical pattern of resolution of such issues, the 
ultimate liabifity should not have a material adverse effect on the Company's 
results of operations or liquidity." (3/30/95). 

HORMEl FOODS 

Hormel as Plaintiff 

• In 1995, Hormel Foods, the maker of the luncheon meat SPAM, sued Jim 
Henson Productions to stop the creator of the Muppets from calling a humorous 
wild boar in a new movie "Spa'am." Hormel was worried that sales of SPAM 
would drop off if it was linked with such "evil in porcine form." A federal court 
judge'rejected Hormel's claims. Hormel appealed, but also lost. Connecticut 
Law Tribune, Feb. 5, 1996. 

Hormel as pefendant 

• In 1996, the city of Davenport, Iowa, filed a lawsuit against a local Hormel 
Foods factory for destroying its major sewer line. For years the company 
negligently dumped industrial waste water into the sewer system, resulting in 
the corrosion of the line and eventually two collapses, the second of which 
dumped raw sewage. The city estimated the repair costs at $3.3 million. Quad 
City Times, Apr. 2, 1996, at A 1. 
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Harmel's SEC Filings 

• "The Company knows of no pending material legal proceedings." (1/24/97). 

CLOROX 

Clarox as Plaintiff 

• Clorox sued Dowbrands Inc. in 1995, complaining that Dowbrands' "Smart 
Scrub" liquid cleanser was too similar in name to its own "Soft Scrub" product 
and that this might lead to customer "confusion." Clorox also was upset that 
Dowbrands allegedly ran a commercial that "copied" one of its own ads that 
featured an animated, talking bathtub. According to a deputy clerk of court in 
the U.S. District Court in San Francisco, the parties later stipulated the dismissal 
of the case. The Recorder (American Lawyer Media), June 28, 1995, at 2; 
telephone conversation on April 29, 1997. 

Clarox as Defendant 

• Two-year-old Susan Renee Bowen sustained severe burns to her esophagus that 
necessitated 240 surgical procedures after she ingested Clorox's "Liquid Plumr." 
Testimony revealed that this product, which could dissolve flesh in a fraction 
of a second, had no antidote. The container also lacked a child-guard cap, 
though such a safety device was readily available at the time of the injury. The 
parties agreed on a settlement worth $4.8 million. Bowen v. Jiffee Clorox 
Corp., U.S. Dist. Ct., D. Kan., No. 82-2183 (Oct. 19, 1984). 

Clorox's SEC Filings 

• "ITEM 3. LEGAL PROCEEDINGS" 

"None." (9/26/96). 

AMWAY CORPORATION 

Amway as plaintiff 

• In "1982, Amway threatened to file a $500 million lawsuit against the Detroit 
Free Press. claiming that the newspaper libeled it in a story about the 
company's plan to misrepresent the price of products imported from Canada to 
avoid paying full tariffs on those items. The Free Press stood by its story. and 
Amway dropped its threat a few months later. lIPI. Aug. 23. 1982. 

Amway as Defendant 

• Three-year-old Heather Ferman of St. Louis suffered severe injuries in 1981 
when she drank a lye-based drain cleaner negligently left in a foam cup by an 
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Amway distributor after a demonstration. She underwent 27 operations to 
repair her esophagus and stomach. Heather now has a 10 percent higher risk 
of developing cancer. The parties agreed on a structured settlement in 1983 
for Heather's care that could be worth up to $3 million over her lifetime. AP, 
Apr. 21,1983. 

Amway's SEC Fjlings 

• No filing for "Amway" available from the SEC online service. 

DOW CHEMICAL 

Dow Chemical as Plaintiff 

• In 1990, Dow Chemical subsidiary FilmTec filed a patent infringement lawsuit 
against Hydranautics that effectively kept the company from selling its water 
filtration membranes until 1992, when an appellate court ruled FilmTec's patent 
was not valid and lifted the injunction against Hydranautics. Hydranautics has 
since filed suit against FilmTec, claiming FilmTec "maliciously" pursued this 
false infringement claim against it in order to monopolize the market. This case 
is now before the Ninth Circuit. Intellectual Property Litigation Reporter, Nov. 
13, 1996, at 14. 

Dow Chemical as Defendant 

• Richard and Gloria Perez were awarded $2.37 million in damages in 1983 after 
Richard became permanently sterile after being exposed to the pesticide DBCP, 
Richard worked at the Dow Chemical plant that made DBCP. The jury found 
that Dow Chemical knew of the dangers of DBCP for years, yet did not 
adequately warn workers or consumers of its potential harm. DBCP was 
removed from the market after Richard Perez and other workers brought their 
injuries to light, Perez v. Dow Chemical, Cal., San Francisco County Superior 
Court, N. 729596 (1983). 

Dow Chemical's SEC Filings 

• [With regard to Dow Corning breast implant litigation:] "It is impossible to 
predict the outcome of each of the above de~cribed legal actions. However, it 
is the opinion of the Company's management that the possibility that these 
actions will have a material adverse impact on the Company's consolidated 
financial statements is remote, except as described below. 

"The Company's maximum exposure for breast implant product liability claims 
against Dow Corning is limited to its investment in Dow Corning which, after 
the second quarter charge noted above, is zero. As a result, any future charges 
by Dow Corning related to such claims or as a result of the Chapter 11 
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proceeding would not have an adverse impact on the Company's consolidated 
financial statements." 

"Management believes that the possibility is remote that a resolution of 
plaintiffs' direct participation claims, including the vigorous defense against 
those claims, will have a material adverse impact on the Company's financial 
position or cash flows." (3/25/97). 

3M 

3M as Plaintiff 

• In early 1997. 3M sued Microsoft. claiming that the computer company's new 
software program that allows users to create computer representations of 
yellow notes that can be repositioned on the screen is too similar to 3M's 
adhesive "Post-it" notes. and that consumers will "confuse" the two. This 
complaint is now before a federal court in Minnesota. Atlanta Journal
Constitution. Jan. 10. 1997. at 1 F. 

3M as Defendant 

• A newborn infant suffered ruptures of both lungs and cardiac arrest resulting in 
massive brain damage after the "Baby Bird" respirator he was hooked up to 
malfunctioned. forcing air into his lungs without permitting the lungs to exhale. 
The pop-off valve that was supposed to protect the user from excessive 
pressurization and to sound an alarm if this occurred failed. The respirator was 
made by Bird Corp .• a division of 3M .. The parties agreed on a structured 
settlement. in which the family and child will receive monthly and lump-sum 
payments totalling $1 million. Kennedy v. Bird Corp .• Utah. Salt Lake City 
District Court. No. C-79-1148 (June 23. 1983). 

3M's SEC Filings 

• [With respect to breast implant litigation:] "The company cannot determine the 
impact of these potential developments on the current estimate of probable 
liabilities (including associated expenses) and the probable amount of insurance 
recoveries ..... As new developments occur. the estimates may be revised 
. . .. While such revisions or additional future charges could have a material 
adverse impact on the company's net income in the quarterly period in which 
they are recorded. the company believes that such revisions or additional 
charges. if any. will not have a material adverse effect on the consolidated 
financial position or annual results of operations of the company." 

"There can be no certainty that the company may not ultimately incur charges 
... in excess of presently established accruals. While such future charges 
could have a material adverse impact on the company's net income in the 
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quarterly period in which they are recorded, the company believes that such 
additional. charges, if any, will not have a material adverse effect on the 
consolidated financial position or annual results of operations of the company. " 
(3/11/96). 

NABISCO 

Nabisco as Plaintiff 

• Nabisco sued competitor Keebler in 1991 over its advertising campaign that 
claimed Keebler chocolate chip cookies contained 25 percent more chips than 
Nabisco's. The two parties subsequently reached an out-of-court settlement, 
terms of which were not disclosed. Nabisco Brands, Inc. v. Keebler Co., 1991 
WL 194973 (D. III. May 3,1991); Bakery Newsletter, May 27,1991, at 1. 

Nabisco as pefendant 

• In 1995, more than 50 female employees of a Nabisco Foods plant in California 
slapped the company with a sex-discrimination lawsuit, accusing the food maker 
of so restricting their restroom privileges that some workers were forc.ed to 
wear diapers on the job. A number of women suffered bladder infections. 
Those who violated this rule were suspended, disciplined and sent home 
without pay. The parties reached a confidential out-of-court settlement in 
1996. L.A. Times, Mar. 30, 1995, at Bl; L.A. Times, Apr. 15, 1996, at B1. 

Nabisco's SEC Filings 

• "Nabisco is a defendant in various lawsuits arising in the ordinary course of 
business. In the opinion of management, the resolution of these matters is not 
expected to have a material adverse effect on Nabisco's financial condition or 
results of operations." (3/10/97). 

BROWN & WILLIAMSON 

Brown & Williamson as Plaintiff 

• Soon after the Liggett Group reached a settlement on March 20, 1997, with 22 
states that would aid these states' lawsuits against the biggest cigarette 
manufacturers, Brown & Williamson -- along with Philip Morris, R.J. Reynolds 
and Lorillard -- asked a Florida judge to rule that documents released by Liggett 
could not be used in that state's lawsuit against manufacturers. These 
documents possibly could reveal an industry-wide conspiracy to mislead the 
public about smoking's health effects. The judge rejected this request, ruling 
that eight of the 13 documents in question showed evide',ce of fraud by the 
tobacco industry and therefore could be used as evidence by the state. Wall 
Street Journal, Apr. 22, 1997 at Bll. 
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Brown & Williamson as pefendant 

• In a landmark decision, a Florida jury in August 1996 found Brown & Williamson 
responsible for Grady Carter's lung cancer, and awarded Carter and his wife 
$750,000 in damages. The jury found that Carter, a 66-year-old former air 
traffic controller, became addicted to nicotine from smoking Brown & 
Williamson's unfiltered Lucky Strikes brand. It also found Brown & Williamson 
negligent for not telling consumers they were dealing with a deadly product, 
even though the tobacco industry had evidence of its product's danger since the 
1950s. Mealey's Litigation Reports, Aug. 16, 1996. 

Brown & Williamson's SEC Filings 

• No filing for "Brown & Williamson" available from the SEC online service. 

SCHERING-PLOUGH 

Schering-Plough as Plaintiff 

• In 1978, Wesley-Jessen, a vIsion care subsidiary of Schering-Plough, sued 
Industrial Bio-Test Labs for $5.3 million in damages because the lab's test 
results allegedly cost Wesley-Jessen FDA approval for its new soft-contact lens. 
The suit sought $1.75 million in general damages and $3.5 million in punitive 
damages. IBT and Wesley-Jessen settled this lawsuit in 1983 for an 
undisclosed amount. Chemical Week, May 17, 1978, at 17; Chemical Week, 
Feb. 9, 1983, at 11. 

Schering-Plough as Defendant 

• In 1988, 3-year-old Harkim Boyd of Manhattan suffered severe brain damage 
when he was given the asthma drug theophylline. Schering-Plough, the 
manufacturer, failed t6 warn of the danger of administering this drug when the 
patient also showed signs of a fever or viral illness. The case, which was 
against Schering-Plough and St. Vincent's Hospital, settled in November 1995 
for $4.6 million. New York Law Journal, Nov. 28, 1995. 

Schering-Plough's SEC Filings 

• "Subsidiaries of the Company are defendants in 149 lawsuits involving 
approximately 600 plaintiffs arising out of the use of synthetic estrogens by the 
mothers of the plaintiffs. In virtually all of these lawsuits, one being an alleged 
class action, many other pharmaceutical companies are also named defendants . 
. . . , The total amount claimed against all defendants in all the suits amounts 
to more than $2 billion. While it is not possible to precisely predict the outcome 
of these proceedings, it is management's opinion that it is remote that any 
material liability in excess of the amount accrued will be incurred." (3/3/97). 
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Pennzoil as Plaintiff 

PENNZOIL 

• In 1984, Pennzoil launched a legal battle against Texaco over the right to 
purchase a majority shure of Getty Oil stock. The Texas jury returned a verdict 
in favor of Pennzoil, awarding the company $7.53 billion in compensatory 
damages and $3 billion in punitive damages, plus $600 million in interest. This 
legal saga, which saw Texaco forced to declare bankruptcy, did not come to an 
end until 1987, when both parties agreed to a final settlement plan. 
Washington Post, Dec. 20, 1987, at A 1. 

Pennzoil as Defendant 

• Two 14-year-old Texas girls were fatally overcome by odorless methane gas 
while playing near a pipeline leak. Pennzoil and United Gas had contracted with 
nearby landowners to produce natural gas from their property, and the two 
companies had agreed to install and maintain on the pipeline the malodorizer the 
homeowners bought so that the gas would be odorized in the event of a leak. 
The jury found that the companies' failure to maintain the malodorizer led to the 
girls' deaths, and awarded the families $360,000 in damages. Blair v. Pennzoil, 
Tex., Panola County District Court, No. A-7766, Feb. 12, 1981. 

Pennzoil's SEC Filings 

• [Regarding restraint of trade class action proceedings:] "Pennzoil believes that 
the final outcome of these matters will not have a material adverse effect on its 
consolidated financial condition or results of operations. " 

[Regarding employment discrimination litigation:] "Pennzoil believes that the 
final outcome of the case will not have a material effect on its consolidated 
financial condition or results of operations." 

"Pennzoil and its subsidiaries are involved in various other claims, lawsuits and 
other proceedings relating to a wide variety of matters. While uncertainties are 
inherent in the final outcome of such matters and it is presently impossible to 
determine the actual costs that ultimately may be incurred, management 
currently believes that the resolution of such uncertainties and the incurrence 
of such costs should not have a material adverse effect on Pennzoil's 
consolidated financial condition or results of operations." (3/4/97). 

GENERAL ELECTRIC 

General Electric as Plaintiff 

• The National Broadcasting Co. (NBC). a division of General Electric, sued the 
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Later Today Television Newsgroup in 1996, alleging that its "Later Today" news 
show violated NBC's "exclusive right" to the word "Today." Newsgroup's 
president Glenn Barbour wondered why his company was being sued; "Did 
INBC] sue Gannett when they had USA Today or CNN Today? Why are they 
picking on a minority company? .... 'Today' is part of the American 
language." NBC ultimately won an injunction to keep the "Today" name for 
itself. Reuters Financial Service, Jan. 17, 1996. 

General Electric as Defendant 

• Richard and Virginia Klein's Missouri home was set ablaze on Christmas eve in 
1980 after their General Electric Brew Starter coffee maker malfunctioned. The 
jury found defects in both the coffee maker's design and construction, and 
awarded the family $600,000. Klein v. General Electric Co., 714 S.W.2d 896 
(Mo. Ct. App. 1986). 

General Electric's SEC filings 

• General Electric's annual report does not make any statement regarding the 
effect of pending legal proceedings on its financial position. 
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April 30, 1997 

Kathleen Wallman 
Chief of Staff 
National Economic Council 
The White House 
Second Floor, West Wing 
Washington, D.C. 20502 

Dear Kathy: 

Violence Policy Center 

2000 P Street. NW 
Suite 200 
Washington. DC 20036 

202.822.8200 voice 
202.822.8205 fax 

As I am sure you are aware, a new product liability bill has been introduced in the 
Senate as S. 648. The bill's sponsor, Senator Gorton, asserts that the new bill would not 
affect lawsuits against gun dealers who knowingly sell firearms to minors, felons, or other 
prohibited persons. As you know, one of the President's primary reasons for vetoing H.R. 
956 was that it would have protected gun dealers who make negligent sales to obviously 
dangerous individuals. 

Contrary to the claims of proponents, however, S. 648, does not "fix" the negligent 
sales problem with respect to firearms. Neither does S. 648 make any significant changes 
from H.R. 956 to address the other problems that we discussed at our April 3rd meeting. 

Since so much attention has been focused on the effect of product liability reform 
legislation on gun dealers, I think it is important to explain in some detail why we do not 
believe that S. 648 preserves actions against gun dealers for negligent sales. 

The new section 102 (d), "Actions for Negligent Entrustment," appears to attempt to 
exempt from the bill cases involving negligent sales. The provision states, "A civil action 
for negligent entrustment, or any action brought under any theory of dramshop or third-party 
liability arising out of the sale or provision of alcohol products to intoxicated persons or 
minors, shall not be subject to the provisions of this Act but shall be subject to any 
applicable State law. " 

While this new language in S. 648 probably would exempt from the bill actions 
against gun dealers based on the theory of negligent entrustment, the exemption would not 
apply to other similar theories: such as negligence per se. 
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A reasonable, indeed probable, interpretation of this language is that it would apply 
only to the specific theory of negligent entrustment in the case of any product other than 
alcohol. The section uses broad, sweeping language to exempt all theories used in cases 
involving alcohol, but mentions only negligent entrustment otherwise. The effect of this 
would be to complicate cases in which a sale by a gun dealer to a minor, felon, or mental 
incompetent results in damages but the theory used by the plaintiff is something other than 
negligent entrustment. The following examples illustrate the potential problems: 

Knight v. Wal-Man Stores, Inc. 889 F. Supp. 1532 (S. D. Ga. 1995) {summary 
attached) carefully describes negligent entrustment and negligence per se as separate and 
distinct causes of action requiring different elements of proof. Negligent entnistment is 
based in common law negligence, and proof is required that the seller breached a duty of 
care to the public to avoid sales to dangerous individuals because such sales could 
foreseeably result in harm to the buyer or a third party. Liability based on negligence per 
se, on the other hand, arises from the seller's failure to comply with specific statutory duties, 
in this case as spelled out in the federal Gun Control Act (GCA). In Knight, it was 
determined that employees of Wal-Mart, by inquiring whether the purchaser of a firearm had 
been adjudicated mentally incompetent, had fulfilled their statutory duty and therefore could 
not be negligent per se. However, the court held that the same employees could be found 
liable under traditional common law principles of negligence. The importance of this case is 
that it demonstrates that the two theories are distinct. The outcome could well be reversed 
under another set of facts in which a plaintiff could show that a seller violated a statutory 
duty but might not be able to show common law negligence. 

For example, in King v. Story's, Inc. 54 F.3d 697 (11th Cir. 1995) (copy attached), 
the plaintiff was shot by an ex-convict armed with a rifle sold to him by the defendant store. 
The buyer lied on the federal form 4473, denying his criminal history and his addiction to 
controlled substances. The store failed to obtain the purchaser's signature when he picked up 
the gun as required under federal law. Because the sale was illegal, it amounted to 
negligence per se. The court of appeals ruled that it was a jury question as to whether the 
violation of the law was'the proximate cause of plaintiffs harm. In this case, the plaintiff 
was able to show negligence per se based on a fairly technical violation of federal-the 
failure to obtain a signature on a federal sales form. This plaintiff may have had a slim 
chance of prevailing if she were required to prove common law negligence. 

If the new language of § 102 (d) is interpreted only to exempt from the bill the theory 
of negligent entrustment in cases involving products other than alcohol, that would mean that 
theories such as negligence per se could virtually be negated by the product seller provision 
of S. 648. The section allows liability for sellers only when they fail to "exercise reasonable 
care with respect to the product," commit a breach of warranty, or engage in "intentional 
wrongdoing." None of these describe an instance such as that in King where a seller fails to 
comply with statutory requirements connected with a sale. 

2 
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In summary, the negligent entrustment "fIx" in S. 648 could have the result of 
shielding from liability some retailers who fail to comply with federal or state statutes 
regarding the sale of dangerous commodities. 

Otherwise, there are no changes in S. 648 from H.R. 956 that address the many 
problems that would be created with respect to fIrearms safety and gun control. Therefore, 
the Violence Policy Center respectfully urges the President to oppose S.- 648. • 

Thank you for considering our views. Please call if I can provide you with any more 
information. 

Sincerely, 

Enclosures (2) 
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Bureau of Alcohol, Tobacco, and Fireanns (ATF) 
Form 4473, in a series of firearms purchases 
between February 1992 and July 1993. 18 US.C. 
§ 922(a)(6). Berry had made "strawman" pur
chases for drug dealers who could not legally 
purchase guns. Among other challenges to his 
conviction on evidentiary and procedural grounds, 
Berry argued that the question on the form con
cerning drug use was unconstitutionally vague. 

ATF Form 4473 must be completed by fire
arms purchasers and kept on file by the dealer. In 
the course of buying six guns over a seventeen
month period, Berry stated on the 'forms that he 
was not a user of illegal narcotics. However, evi
dence at trial proved that he was a regular user 
of crack cocaine and that he had purchased the 
guns in order to provide them to drug dealers. 

Berry argued that question 8( d) on Form 
4473 was void for vagueness, and that he could 
therefore not be convicted of falsifYing his an
swers to the question. The question asks, "Are 
you an unlawful user of, or addicted to, mari
juana or any depressant, stimulant, or narcotic 
drug or any other controlled substance?" Berry 
reasoned that the question is too imprecise be
cause it does not ask the purchaser when he 
most recently used illegal drugs. 

The court dismissed this argument, pointing 
out that it is irrelevant that Congress might have 
specified a particular time period for use of nar
cotics. The fact that they chose only to ask gen
erally about the use of drugs did not render the 
question void for vagueness. The vagueness 
doctrine "requires only that a penal statute de
fine the criminal offense with sufficient definite
ness that ordinary people can understand what 
conduct is prohibited and in a manner that does 
not encourage arbitrary and discriminatory en
forcement." Kofender v. Lawson, 461 US. 352, 
357 (1983). The purpose of the doctrine is to 
prevent law enforcement and courts from 
"pursu[ing] their personal predilections." Smith v. 
Goguen, 415 US. 566, 575 (1974). 

Because Berry had admitted in a statement 
that he was a user of cocaine during the period 
covered by the offenses, there was no question 
that he had falsified information on the ATF forms. 
The conviction was upheld on all grounds. .:. 

Georgia Gun Sale to Mentally III 
Man May Be Common Law 
Negligence or Negligence Pel'SIJ 
Knight v. Waf-Mart Stores, Inc., 889 F. Supp. 1532 
(S.D. Ga. 1995). 

The family of a mentally ill man who lied about 
his mental health history when he' purchased a gun 
from defendant's store and then used it to conunit 
suicide has a cause of action under Georgia's 
wrongful death statute, but not under the federal 
Gun Control Act. The state cause of action stands 
because it is based on the perceptions of a reason
able salesperson that the customer is mentally ill, 
while the federal claim fails because it requires 
knowledge by the salesperson that the customer has 
been either adjudicated mentally ill or conunitted to 
a mental institution. A negligence per se claim based 
on federal law would have been sustained had the 
plaintiff shown that the salesperson actually violated 
the federal statute. 

Eric Brown purchased a rifle at Wal-Mart on 
March 25, 1992. Brown, who had previously been 
institutionalized for mental illness and displayed 
signs of mental illness during the time he was in the 
store, falsely stated on the U.S. Firearms Transac
tion Record, ATF Form 4473, that he had never 
been declared mentally ill or conunitted to a mental 
institution. In spite of evidence that some store 
employees were aware that he was mentally ill, no 
one prevented the transaction from being completed. 
Brown then bought ammunition at another store, 
went home, and shot himself in the head. This suit 
was brought in state court by the mother of Brown's 
child, claiming that Wal-Mart breached its common 
law duty of care in making the sale and breached its 
statutory duties under the federal Gun Control Act 
(GCA) of 1968, 18 U.S.C. § 922(d)(4). That law 
makes it a crime to sell a gun to anyone whom the 
seller reasonably believes to have been "adjudicated 
as a mental defective or ... conunitted to any men
tal institution." Wal-Mart removed the case to fed
eral court, based on federal question jurisdiction. 
Wal-Mart moved for summary judgment on both the 
state and federal claims. 

continued on page 13 
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Georgia, continued from page 9 

Summary judgment was granted to Wal
Mart on the federal statutory issue. In Geor
gia, violation of the GCA can be the underly
ing offense to show negligence per se. If Wal
Mart's employees violated the GCA, under the 
theory of respondeat superior, the company 
would be liable for the torts of its employees 
who were acting in the course of the com
pany's business. HO\';ever, the court found 
that there was no evidence· that the employees 
had knowledge that Brown had been adjudi
cated mentally ill. The store employees ful
filled their duties in having Brown complete 
Form 4473. The GCA does not require the 
sellers to determine whether the customer is 
lying, behaving strangely, or is likely to en
gage in dangerous behavior in the future. It 
requires only that they ask whether he h~s 
been adjudicated to be a mental incompetent 
or committed to a mental institution. Under 
this standard, both employees engaged in the 
transaction fulfilled their statutory duties, and 
therefore could not be negligent per se. 889 F. 
Supp. 1532, 1537-38. 

The plaintiff prevailed at summary judgment 
on the state wrongful death claim. The wrongful 
death statute allows· recovery by children of de
cedents under traditional negligence principles 
where death results from some party's negli
gence, in this case, negligent entrustment. The 
court here applied a lower standard than on the 
federal claim, because common law negligence 
arises independently of whether the seller fulfills 
statutory duties; rather, it depends on the per
ceptions and actions of a reasonable person un
der the circumstances. The court cited 
numerous cases that established that the seller of 
a firearm has a duty of care to the public to 
avoid sales to mentally defective persons, be
cause such sales could foreseeably result in harm 
to the buyer or third parties. Id at 1539. The 
court also applied § 390 of the Restatement of 
Torts (Second), that the supplier of a dangerous 
instrumentality bears responsibility for the result
ing harm when the person receiving the instru
mentality is underage, inexperienced, or 
"otherwise" likely to use it in an unsafe manner. 

• " I 
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ld. The court noted that "[w)hile most such' 
cases involved entrustment to a minor, the 
analogy to mentally defective adults is an easy 
and logical one to make." ld. Under this 
standard, the plaintiff ~resented sufficient evi
dence that the store employees were aware of 
Brown's mental disability, thus breaching their 
duty of care and precluding summary judg
ment. Under the state law claim, it was irrele
vant that Brown falsified his answers on the 
federal form or even that he had ever been 
adjudicated mentally incompetent or commit
ted to a mental institution. 

The defendant argued that the element of 
proximate causation was absent as a matter of 
law, because Brown's falsification of the fonn, 
subsequent purchase of ammunition at another 
store, and suicide were all intervening acts ab
solving the company of liability. The court re
jected this argument, because Brown's acts 
were themselves foreseeable by the seller. 
"Foreseeable intervening forces are within the 
scope of the original risk created by the seller 
in transferring a firearm to a mentally imbal-. 
anced person, and they do not excuse him from 
liability." Id at 154l. 

Based upon the evidence presented in the 
summary judgment motion, the court found that 
material questions of fact surrounded the cir
cumstances of the sale and that summary judg
ment was thus inappropriate. The case remained in 
federal court under diversity jurisdiction, and 
proceeded to trial on the state question of negli
gent entrustment. The plaintiff did not prevail at 
trial. According to attorneys for the plaintiff; a va
riety of factors, including local bias in favor of gun 
ownership, reticent witnesses, employee wit
nesses' loyalty to the defendant, and an unsym
pathetic victim probably contributed to the 
disappointing outcome. 

Despite the jury verdict, this case is impor
tant for civil liability suits. The opinion convinc
ingly posits that common law negligence theory 
imposes a duty, independent of statutory obliga
tions, on firearms sellers to consider foreseeable 
misuse of guns by mentally unstable customers 
and for its holding that breach of the federal Gun 
Control Act constitutes negligence per se. .:. 
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United States Court of Appeals, Eleventh Circuit. 

No. 94-8343. 

Sally Y. KING, Plaintiff-Appellant, 

v. 

STORY'S, INC., d/b/a Story's, Defendant-Appellee. 

June 9,1995. 
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Appeal from the United States District Court for the Northern District of Georgia. (No. 
1:92-0272I-CV-HTW), Horave T. Ward, Judge. 

Before KRA VlTCH and BIRCH, Circuit Judges, and GOODWIN~ Senior Circuit Judge. 

GOODWIN, Senior Circuit Judge: 

Sally King brought this diversity claim against Story's, Inc., alleging negligence in selling a rifle to one 
Jimmy Gene Hulen, an ex convict, who used it to shoot and injure her. She appeals a summary judgment 
for Story's. 

Hulen had started to purchase the weapon on November 22, 1991, by means of a "lay- away" payment. 
Hulen falsely completed two key questions on the ATF Form 4473, denying to his prior criminal record 
and denying his present use of controlled substances. But he did not sign the form at that time because 
the salesperson correctly indicated that the form should not be signed until the sale was completed by 
payment and delivery. Hulen paid for and picked up the weapon on December 26, 1991, without signing 
the ATF Form 4473. Two days after taking possession of the rifle, Hulen shot the plaintiff. 

Because the sale was made without obtaining the buyer's signature on the ATF fonTI, the sale was 
contrary to 27 C.F.R. § 178.124 (1992) and thus amounted to negligence per se. However, on cross 
motions for summary judgment, the trial court granted the defendant store's motion on the theory that the 
unwitting sale to a unqualified buyer was not the proximate cause of the shooting. Whether or not the 
sale was illegal, because the seller failed to obtain the signature of the buyer, the court ruled the illegality 
immaterial. 

Putting aside the virtually undisputed point that the sale was an act of negligence per se, the principal 
question on appeal is whether, as a matter of law, the judge or the jury decides the proximate cause issue 
in an action by the shooting victim against the seller of a firearm to an unqualified buyer. 

The case is controlled by our decision in Decker v. Gibson Products Co., of Albany, Inc., 679 F.2d 212 
(II th Cir.1982). There the ex- convict admitted to the salesperson his prior conviction and then exhibited 
a State of Florida document restoring his civil rights. The sales person then apparently telephoned the 
local sheriff and was told that it was legal to sell the handgun. We held that the sale nonetheless violated 
18 U.S.C. § 922(d)(I); and we held further that it was for the jury, and not for the trial judge, to decide 
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whether the illegal sale was a proximate cause of the death of the plaintiffs decedent. 

The defendant argues that the seller of the rifle in this case did not know or have reason to know of 
Hulen's legal disability to purchase weapons, and therefore did not violate the 18 U.S.C. § 922(d) 
"knowing or having reason to know" clause relating to the purchaser's disqualification. The trial court 
agreed with the defendant that the deliberately false information given by the unqualified purchaser on the 
unsigned form led the seller into the wrongful sale. The trial court disregarded, however, the seller's 
failure to have the purchaser sign the A TF form. The plaintiff replies that without the signature, the sale 
could not lawfully be completed, and therefore, the sale was illegal. Being illegal, the sale was negligent 
as a matter ofiaw, and the negligence was a cause of the injury. 

The trial court recognized that this plaintiff, as a victim of a shooting by a convicted felon, is a member of 
the class of persons Congress intended to protect by enacting the Gun Control Act; that the injuries were 
of the type contemplated by the Act; and that the sale was made in violation of the Act. The fourth 
requirement for liability for violation of the Act is that the violation was a proximate cause of the harm. In 
deciding that the fourth requirement was not met because the sale without obtaining the buyer's signature 
was not the proximate cause of the harm, the court took away from the jury the question that we held in 
Decker v. Gibson was for the jury. This was error. 

While Decker v. Gibson applied Georgia law, and the trial court in this case was looking to Alabama law, 
we have been cited no relevant precedent that would treat the question of proximate cause as a jury 
question in Georgia and as a law question in Alabama. Indeed, the plaintiff has cited a number of 
Alabama state cases tending to support the general proposition that proximate cause ordinarily is for the 
jury. See, e.g. Sullivan v. Alabama Power Co., 246 Ala. 262, 20 SO.2d 224 (1944). 

The summary judgment is V ACA TED and the cause is REMANDED for further proceedings. 
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April 24, 1997 

The Honorable William 1. Clinlon 
The Presidenl 
The White House 
Washington, DC 20500 

Dear Mr, President: 

r~~~ LiQI,;~~ 
'IW-e.u., t- ?vIM? 

Congress is once again considering misguided legislation that would federalize this country's 
product liability laws (S. 5). Like the bill you vetoed last year (H.R 956), this legislation would 
endanger public health and safety by significantly reducing the ability of the tort system to deter 
manufacturers from making unsafe products. In whatever guise, this anti-consumer legislation 
also would weaken the rights of Americans to be fairly compensated for their injuries. And its 
"one-way preemption" would be an inappropriate and unprecedented intrusion on state authority, 
tying the hands of state judges and juries and giving advantage to wrongdoers while preventing 
states from protecting their own citizens with stronger, consumer-oriented liability laws. 

As you noted in your veto message lasl year, if products are defective and cause harm, 
consumers should be able to seek adequate compensation for their losses. Provisions that 
arbitrarily cap punitive damages. eliminate: joint and several liability, or arbitrarily cut off 
liability for older, defective products, work against these goals. These provisions unfairly 
disadvanlage consumers and their families. They also reduce the incentive for manufacturers to 
make safer products. Moreover, restrictions on non-economic damages unfairly discriminate 
against the elderly, the poor, children. and women _. especially those not employed outside the 
home - whose injuries often involve mostly non-economic losses. 

We urge you once again [0 stand with injured consumers, and against the tobacco, alcohol, 
firearms, insurance and manufactUring interests pushing this bill, and veto such legislation if 
passed by Congress, 

Sincerely, 

~<uU ~<J!hg ) 

Elenora Giddings Ivory 
Director, Washington Office 
Presbyterian Church (USA) 

everend Jes 
Founder and President 
RainbowlPu.~h Coalition 

Co 9 N\d S?--x 
Charles M. Loveless 
Director ofLegisiation 
American Federation of Stale, County, and 
Municipal Employees 

Ralph Nader 
Consumer Advocate 
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~r ..... M M "1:\ 
Jane Hull Harvey 
Assistant General Seen'tar)" 
The United Methodist Church 
(General Board of Church & Sockly) 

&M 
Executive Vice President 
National Organiulion for Wom~n 

!E~;J!'k 
Legislative-Political DircCIUl' 
United Steel Workers 

~~tC. itfl.r 
Richard C. Gilbert 
Director, State and .Local Affairs 
American Public Health Associatioll 

~4#$;?.J7 A1fr~d K. Whitehead 
General President 
International Association of Fi!'~ Fighl~rs 

loau Claybrook 
President 
Public Citizen 

Director of Federal Policy 
Violence Policy Cenler 

~~~ VW'(~ 
Richard Vuerniek 
Legal Policy Director 
Citizen Action 

c:1~Jl/ 
Fran DuMelle 
Deputy Managing Director 
American Lung Association 

. 

~v~ 
Morris I5ees 
Chair, Executive Committee 
Southern Poverly Law Cenler 
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Products Liability Lener, April 24. 1997. Page 3. 

Roben J. Walker 
President 
Handgun Control, Inc. 

~J.PA :.i-J ... 
Naney . Danielson 
Legislative Representative 
National Fanners Union 

~ 95W., ),\\:. \ 
Deric A. Gillard 
National Communications Directur 
Southern Christian Leadership Conference 

fi.L~ as. Lucas 
Director of Pub lie Policy 
National Association of School Psycholgists 

Helen Norton 
Director. Equal Opponunity Programs 
Women's Legal Defense Fund 

John Morgan 
Administrative Assis:snt to SecretarY-
Treasurer • 
Communications Workers of Ameriea 

Donna S. Perline 
President 
Jewish Women International 

2b.,..QVV1 1?'"iQ 
Edmund Mierzwins 
Consumer Program Director 
U.S. PIRG 

a *'ffiU
-) 

Ann Hoffman 
Legislative Director 
Union of Needle trades, Industrial & Textile 
Employees 

/> L tae ::: 
Joshua Horv.itz 
Executive DirectOr 
Educational Fund to End Handgun Violence 
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~'~?a .;k 
Mary fun fise 
General Counsel 
Consumer Federation of America 

~'4,,(.".'~'= 
Dorothy Greening CI 
Legislative Review Chairperson 
Blacks In Government 

Coordinator, Federal Actiyitics 
National Council of Senior Citizens 

I 
Robin Katcher 
Legislati ve Director 
Coalition to Stop Gun Violence 

El~~ 
Policy Manager 
Americans for Nonsmokers' Rights 

Charles r n1ander 
P~sident 
People's Medical Society 

X?},p . .(; 6ul4.~ 1",--1:>, 
LydIa Buki, Ph.D. 
Director of Programs 
The National Hispanic Council on Aging 

J a Kim Russano 
Director 
Children Afflicled By Toxic Substaoce 

Jim Hi 10 r 
Radio Host and Commentator 
Hightower Radio 
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Executive Director 
National Citizens' Coalition for Nursing 
Horne Reform 

Dr. Donna Allen 
President 
Women's Institute for Freedom of the Press 

1{!,~CVla6 k/ 
Louis Clark 
Executive Director 
Government Accountability Project 

6d~ 
Brent Blackwelder 
President 
Friends of the Earth 

jLrd'7¥ 
John F. Banzhaf III 
El(ccutive Director 
Action on Smoking and Health 

.~ll ... ~~ NC;COes . 
Executive Director 
Coalition for Consumer Rights 

Nico::-~ 
Executive Director 
DES Action USA 

. A4.s'~~ 
liloria T. Johnson 
President 
Coalition of Labor Union Women 

Scott Denman 
E)(ecutive Director 

:: 

Safe Energy Communication Council 
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Darryl H. Fagin 
Legislative Director 
Americans for Democratic Action 

~'f<~~ c..!Jgzy.....

Deane Calhoun 
Executive Director 
Youth Alive! 

/.4 )(#7 "/ .,4 rK 

Viola M. Young-Horvath. Ph.D. 
Executive Director 
Federation of Organizations for Professional 
Women 

£J. -

Dan Kotowski 
Executive Director 
Illinois Council Against Handgun Violence 

. ~df'== 
Timothy M. Fuller 
Executive Director 
Gray Pan thers 

4~~A/ 
Nancy B. Kreiter 
Research Director 
Women Employed 

Robert K. Musil, Ph. D. 
Executive Director 
Physicians for Social Responsibility 

Roberta Weiner 
Public Policy Director 
Older Women's League 
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Federal Product Liability Legislation Would 
Weaken the Rights of Innocent Victims 

and Let Wrongdoers Off the Hook 

House and Senate Republicans haye announced that federal product liability legislation is a top 
priority for this Congress. The legislation Congress is expected to consider this year, as with every 
federal product liability bill considered for the past 16 years. would dictate broad federal product 
liability standards to the courts in all 50 states. Such a law would be a major preemption of state tort 
law, interfering with the traditional authority of state court judges and juries in civil cases. [t would 
significantly reduce the ability of the tort system to deter companies from making defective products. 
And it would weaken the rights of Americans to be fairly compensated for their injuries. 

Each standard pushed by the special interests behind such legislation would limit courtroom access of 
Americans killed or injured by dangerous products, such as defective school buses, baby cribs, heart 
valves. farm equipment, the Dalkon Shield or toxic chemicals. [f enacted, corporations that recklessly 
manufacture these products will have less financial incentive to make safe products. As a result. more 
innocent Americans will be injured or killed. 

Among the most dangerous provisions under consideration by Congress are: 

• Limits on Punitive Damages. Punitive damages, which are imposed by judges and juries 
to punish egregious misconduct, hold corporations accountable for their most reckless or 
deliberately harmful acts. Congressionally-imposed limits on punitive damages, such as caps, 
would be applied regardless of the facts in an individual case, and regardless of what ajudge 
or jury, who hears the evidence in a particular case, may decide is necessary to punish and 
deter a wrongdoer. Not only would such a sweeping provision undercut the traditional 
authority of state courts, it would severely erode the deterrent value of the tort system. [t is 
well recognized that the prospect of punitive damages causes manufacturers to build safer 
products. With limits like caps in place, reckless or malicious defendants could find it more 
cost effective to continue their dangerous behavior and risk paying relatively small or 
predictable punitive damages awards. 

• Immunity for Older Defective Products (Statute of Repose). Under a statute of 
repose, injured consumers could recover I!Q compensation (not even for health costs or lost 
wages) from the manufacturers of defective products that are over a certain number of years 
old. Prior bills suggested a statute of repose of 15 years. According to the Machine Tool 
Builders Association, this would encompass more than half the claims filed against the 
manufacturers of machine tools. It would also include products built to last much longer 
than 15 years, like elevators, home appliances, playground equipment, farm equipment and 
industrial machinery. This provision would be particularly discriminatory against low
income Americans, who often need to keep older products because they cannot afford to 
buy new ones. 

• Restrictions on Joint and Several Liability. Joint and several liability means that when 
more than one defendant is found responsible for causing an injury, and one of them is 
insolvent or cannot pay compensation, the other wrongdoer must cover the cost. Otherwise, 
the victim would be made to pay, suffering twice. Prior bills have restricted joint and several 
liability for non-economic damages. Those are damages that arise from intangible losses like 
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infertility, loss of a loved one. permanent disfigurement. or loss of a limb. Any limit on a 
victim's ability to recover non-economic damages would have a disproportionate impact 
against women. children. the elderly and the poor. who tend to receive a greater percentage 
of their compensation in the form of non-economic damages. 

Immunity for Biomaterial Suppliers. Congress is considering legislation to immunize 
from liability most suppliers of "raw materials" and "components" used in the manufacture of 
medical implants, even if there are deadly consequences that derive from these "biomaterials." 
This would endanger public health and safety. Such immunity from litigation would remove 
an important financial incentive for biomaterial suppliers to properly resear~h and test their 
products, as well as to warn manufacturers or the public if they suspect that their components 
are being used in an unsafe manner. Moreover, there is no need for such an extraordinary 
measure. The medical device industry is extremely strong, showing tremendous gro\\1h and 
handsome profits -- "a hot market that's only getting hotter" according to January 13. 1997. 
article in Medical Economics. Such legislation also contains a "loser pays" provision. 
allowing a court to impose costs and attorney's fees against any victim who loses. Even 
victims with very strong cases against suppliers would fear pursuing a legitimate claim on the 
chance that they could lose and be economically devastated by having to pay considerable 
legal costs on top of substantial medical bills. 

There is no empirical evidence to support such a disruption of state authority and 
protection for liable companies. 

• While data around the country suggest that millions are injured each year in 
the workplace and marketplace, product liability litigation remains rare in the 
U.S. In 1995, the National Center for State Courts (NCSC) and the Bureau of Justice 
Statistics (BJS) of the United States Department of Justice released the findings ofa 
collaborative 30-month study of state court civil jury trials. Their report found that in 1992, 
product liability cases represented only about 3% of all civil jury trials. Wigation Dimensions: Tons 
and Contracts in Large ljrban Areas (Sese. 1995): Civil Jury Cases and Verdicts in Large COllnties (BlS. July 1995). 

• Damage awards are consistent and conservative, not out of control. According 
to a 1996 study by Jury Verdict Research. a legal research firm based in Ohio, the median 
compensatory damage award in product liability cases in 1995 dropped 32%, to $260,000 
from the 1994 median figure of$379,685. An extensive U.S. General Accounting Office 
study of product liability verdicts concluded that the size of damage awards generally 
correlated to the severity of the injury suffered and the amount of actual economic loss. ellrrent 

Award Trends in Persona/Injury, 1996 Edition, Jury j"erdict Research. LRP Publications: Product Liability: Verdicts and 
Case Resolution in Five States, GAO/}fRD·89~99 (1989). 

• There is no epidemic of punitive damage awards in this country. The arguments 
for limitations on punitive damage awards are not supported by jury verdict data and appellate 
court records. For example, according to research conducted by Professor Michael Rustad of 
the Suffolk University School of Law, in the 25-year period between 1965 and 1990, there 
were a total of only 355 punitive damages awards in state and federal product liability lawsuits 
nationwide. A recent updating of this study has found that there were only 379 punitive 
damage awards in state and federal product liability lawsuits since 1965 -- an average of 13 
per year. Michael Rustad. In Defense of Punilive Damages in Products Liability: Testing Tort Anecdotes with Empirical 
Data, 78 Iowa Law Review I (1992); Jonathan S. Massey, Analysis of Total Number of Punitive Damage Awards 1965-
1994. prepared at the request of Sen. Ernest F. Hollings. April 13. 1995. Congo Rec. S5951 (May 2, 1995). 

For more Information, contact: Joanne Doroshow, (202) 546-4996, x 315 



Injured Consumers Who Would Have No Remedy 
Under S. 5's Federal Statute of Repose 

S. 5, the so-called "Product Liability Reform Act of 1997." contains a strongly anti-consumer provision 
called a statute of repose that arbitrarily cuts off liability for older. defective products. Under a statute 
of repose, consumers could recover no compensation (not even for health costs or lost wages) from the 
manufacturers of defective products that are over a certain number of years old. S. 5 currently contains 
a IS-year statute of repose, and would permit state laws that establish shorter statutes of repose. Earlier 
bills suggested 20 years. The statute of repose encompasses products built to last much longer than 15-
20 years, like elevators, home appliances, playground equipment, farm equipment and industrial 
machinery. This provision would be particularly discriminatory against low-income Americans, who 
often need to keep older products because they cannot afford to buy new ones. 

• 20 Year-Old Product. Steven Sharp was 17 years old, in 1992, when a J.l. Case diesel tractor 
hay baler from which he was clearing hay self-started without warning, pulling him into the 
baler and cutting off both his arms. The defective hay baler was 20-years old at the time of the 
accident. Two previous tragedies, including a decapitation, resulted from this same design 
defect. J.l. Case could have made the tractor hay baler safe if a 70-cent part had been included 
in the original manufacture of each machine. Sharp was awarded $6.5 million in compensatory 
(subsequently reduced to $4.3 million) and $2 million in punitive damages by a Wisconsin jury. 

• 24 Year-Old Product. In 1990, Carla Miller's 34-year old husband James was killed when 
the 1966 Massey-Ferguson tractor he was riding hit a hidden hole and suddenly rolled over on 
its top, crushing him underneath. The tractor was defective because it did not have a rollover 
protection system (ROPS), which would have saved James from being crushed. During trial in 
Missouri, it was revealed that while the manufacturer did not begin equipping this model tractor 
with a ROPS until 1968, it had the ability and technology to do this by 1965. The company also 
knew for many years prior to 1966 that hundreds of people a year had been killed in rollover 
accidents involving tractors that were not equipped with a ROPS. The company's marketing 
department, despite advice from engineers, made the decision not to equip its tractors sold in the 
United States with a ROPS as standard equipment. Yet beginning in 1959, all such models sold 
in Sweden were equipped with a ROPS system. In 1994, ajury awarded approximately $2 
million to the Millers for their loss. 

• 22 Year-Old Product. Max and Hanna Reinbach, both survivors of the Holocaust, were 
killed in 1994 as a result of a defective apartment elevator which caused them to plunge four 
stories. The defective elevator was 22-years old. Ohio state investigators determined that all 50 
to 60 gallons of oil used to operate this elevator had leaked out from the underground steel 
cylinder holding the piston, causing the elevator to fall. Further, the elevator lacked a fail-safe 
device to slow or stop it safely in the event of a malfunction. After the accident, Ohio officials 
ordered that hydraulic elevators such as this one undergo annual full-load pressure tests, 
pushing the machinery to limits to detect problems. The case was settled before trial. 

• 33 Year-Old Product. fnNew Jersey in 1988, Thomas Middleton, 33, was bending a small 
piece of metal in a press brake when the machine closed on his hand, crushing four fingers. 
Each finger's middle knuckle was removed and the remaining portions of the fingers were 
reattached. One finger was amputated. Middleton sued the press manufacturer, alleging that the 
machine, which was made and sold in 1955, was defectively designed in that it lacked 
appropriate operator controls. The jury agreed, awarding approximately $1.2 million, including 
$100,000 for loss of consortium. 

For more information, contact: Joanne Doroshow, (202) 546-4996, x 315. 
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The General Aviation Revitalization Act: 
When It Comes to Product Liability, 

It's Not What They Claim 

In the past decade, the small aircraft market experienced a significant decline in production 
and a loss of thousands of jobs. Manufacturers blamed this decline on product liability costs, 
which they say forced companies to charge higher airplane prices. In 1994, after years of 
lobbying by general aviation manufacturers, Congress passed the General Aviation 
Revitalization Act (GARA). This law imposed an 18-year cut offfor liability (statute of 
repose) for defective non-commercial piston-driven airplanes. It is similar to a proposed 
statute of repose contained in broad federal product liability legislation Congress is now 
considering. 

Manufacturing interests pushing product liability legislation are making sweeping claims 
about the impact ofGARA's limited provision, enacted only three years ago. "We are now 
enjoying a resurgence in the entire industry brought about by the passage ofGARA," testified 
Paul A. Newman, Chief Financial Officer of the New Piper Aircraft, before the Senate 
Subcommittee on Consumer Affairs, Foreign Commerce and Tourism on March 6, 1997. 
Testifying before the Senate Commerce Committee on March 4, 1997, Victor Schwartz, 
lobbyist for the General Aviation Manufacturers Association and the Product Liability 
Coordinating Committee, asserted, "[GARA 1 restored life to the general aviation industry and 
has already produced over 9,000 new jobs." 

However, close examination of the facts reveals that GARA has not caused an industry 
resurgence because product liability was not the industry's problem in the first place. 

BEFOREGARA 

Manufacturers point to the growth in the general aviation industry between 
1972 and 1979, and the decline after 1979, and conclude this decline was 
caused by product liability litigation. However, this decline fit the cyclical 
pattern of the industry's production, which has always experienced periods of 
growth and decline for reasons wholly unrelated to liability costs. Pre-1972 data 
reveals that the general aviation industry is a "boom and bust" industry, experiencing cyclical 
growth and decline. For example, it experienced a significant production increase between 
1960 and 1965, and a significant decline between 1965 and 1970.1 

Before 1979, the industry's growth was fueled by a number of factors that 
artificially boosted demand and led to a flooding of the market with new 
aircraft. U.S. general aviation production peaked in 1978 with 17,811 airplanes -- mostly 
piston powered small planes.2 This was due in part to a dramatic increase in student pilot 
starts between 1977 and 1979 as a result of changes in the G.!. bill and coverage of flight 
training for veterans. This was especially critical for single-engine aircraft. Also, higher 
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inflation rates in the late 1970s created an incentive for brokers to speculate and order new 
aircraft. This created artificial or unsustainable demand] 

The general aviation industry's decline in the early 1980s was based on a 
number of economic factors. Economic difficulties hit the industry while it suffered 
from a s.lturated market. The general aviation cost index peaked in 1980. in large part as a 
result of increased fuel costs. Interest rates topped out in 1981, and general economic 
conditions bottomed out.' 

After the early 1980s, while other industries bounced back, the general aviation 
industry remained in the doldrums due to several factors other than product 
liability lawsuits, including the industry's own behavior. 

• Limited Demand. For the most part, the industry produces high quality products. so 
the used aircraft market has provided an attractive alternative. As Paul A. Newman, 
New Piper Aircraft's Chief Financial Officer put it, "Another factor causing the decline 
was our own success at building long lasting products. Our airplanes are well designed 
and well built, often remaining in service for 30 years or longer. "5 Pilots, businesses, 
flying clubs, and fixed based operations had no incentive to buy new airplanes because 
they could get essentially the same thing for half or a third of the price in a used 
airplane" 

• Decline in Pilots. There was a major decline in the number of active pilots after the 
early 1980s. The pilot to aircraft ratio went from 7 pilots per aircraft to 3.5 pilots per 
aircraft. Student pilot certificates dropped from 200,000 in 1977 to 101,000 in 1995.' 
According to Cessna, 1995 showed the lowest number of individuals taking flight 
instructions in over three decades and, similarly, the lowest number of licensed pilots 
since the Federal Aviation Administration be\\an keeping those records in 1968.' 

• Other Factors. The industry seemed unable to keep pace with technological 
demands of aircraft enthusiasts, who turned their attention and money to the 
experimental and kit aircraft market. Arttrby their own admission, the general aviation 
industry dropped the ball in marketing and developing the next generation of pilots and 
aircraft owners! 

AFTERGARA 

The small aircraft market has experienced a very modest revival over the last 
two years, but nothing that even approaches the robust demand of 20 to 30 
years ago. According to the General Aviation Manufacturers Association, piston shipments 
were up 11.9% in the first half of 1996, compared with the same period in 1995. But this is 
still only in units of hundreds, not tens of thousands as in the 1970s. In reopening its single 
engine line, Cessna projects total employment at its new plant of only 600 employees by the 



3 

middle of 1997. and predicts it will produce 2.000 new aircraft per year. Even so. this \\Juld 
be only from 15 percent to 20 percent of its high point in the late 1970s. '0 

Because small airplane prices have not dropped. this modest i,lcrease in demand can be 
attributed to other factors. For example, the used fleet is finally beginning to wear out. In 
addition. foreign markets have begun to open up for U.S. manufactUlcd small planes. In late 
1995, Cessna's dealer in Brazil made a surprise order for 100 single-engine piston-powered 
aircraft. At the time, that doubled the number of orders Cessna had in hand for its new single
engine airplr.nes. II 

The effects of GARA cannot be isolated from the effects of other efforts by 
government, industry and organizations of aircraft owners and operators to 
revitalize the industry. The general aviation industry is improving its marketing in order 
to develop the next generation of pilots and aircraft owners. By their own admission, specific 
firms, such as Cessna and the New Piper Aircraft Company, have restructured the way they do 
business. In addition, NASA and academia have joined forces with the general aviation 
industry through the Advanced General Aviation Transport Experiments (AGATE) 
consortium, to help develop new technologies and disseminate information to industry." One 
aim of this project will be to create piston engine technology that will cut the cost of flying 
160 knots in half, creating a great demand for new airplanes. 

Cessna's decision to resume single engine manufacturing in 1994 was not the 
result of any financial savings due to GARA, but because Cessna's Chairman, 
Russel W. Meyer, Jr., promised Congress that production would resume if 
GARA were enacted. John E. Moore, Cessna's senior vice president, testified on March 6, 
1997, that the company "made the commitment that if meaningful product liability reform was 
enacted, Cessna would reenter the single engine business."" Calling GARA meaningful 
product liability reform, Cessna began manufacturing again, with the state of Kansas providing 
financial and other "incentives" to the company." However, he acknowledged during 
questioning that to date, the company has experienced no decrease in their product liability 
insurance costs. 

For more information, contact: Joanne Doroshow, (202) 546-4996, x 315. 
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Oller a yeaMong parted ending June 
3D, 1992,juriee In State general juris
diction courts In the NatIon's largest 
75 counties decided an estimated 
12,000 tort, contract. and real property 
rights cases. Thlrty-three percent of 
these cases were automobile accJdent 
suits, 11% were medical malpractice, 
and 5% were product Hability end toxic 
substance casBS. 

Plalnlfffs won 52% of the casa and 
jur1as awarded these plaintiffs $2.7 
bilHon In damages, of which 10% ~ 
punitive damages, The average time 
from the filing of the complaint to the 
jury verdict wss 2.5 years. 

These are some of the main IIndings 
from a s1udy d civil Jury trial cases 
In State courts Involving tort. contract. 
and real property rights claims-the 
three types !hal together co~1se the 
vast majortty of Civil jury b1a1 cases. 
The sample of eMl jury trial cases 
excluded cMI cases outsJde the three 
types, Federal b1a1s, b1aJs In Stale 

Highlights 
• Juries In the 75 largest ccunties die
posed of 12,000 tort, contract. and real 
property cases during the 12-monlh 
psrlod ending June 30, 1992. Jury caaea 
were 2% of the 762,000 tort, oontract. 
end real pn>perty _ dlapoaed Dy 
Stale courts at general Jur1ediction In the 
Nation'. meat populoua counties. 

• Moat 01 the cuee decided by a Jury 
were tort CSW (79%). 

• The vBBl majority 01 plaintiff. (89%) 
In fury cases were IndMdual8. 

• Among Jury case delendarrtB, haII_e 
busin_ and lelia than a thlrll were 
individuals. 

• Among jury tort caaee, plalnllllB won 
In 74% of toxic aubatance cu., 60% 
at auto tort cases, 41% of product liability 
cues and 30% at medical ma/pI ac:tIce 
caaea. 

• In about hall at all the Jury casee, the 
jury found In fIM>r of the plaintiff and 
awarded In the 12-month period an l18li
mated $2.7 billion In oompenaatory and 
punftlYe dsmagea. The median total 
award far a plaln1lll was 552,000. 

• PunIIIYe damegea _rtJ IIW8rdIId In e% 
<71 the jury _8 wtIh a plaIntIII winner, 

• Durinlllhe 12 rnorrtha, furies drspoaed 
<71 360 product liability CBII88. Plaln1lff& 
won 142 esses. 01 the 142, punl1lve 
damages were awarded In 3 product 
liability cases. 

• OIlt1e 403 rnedI08I malpj"'_ CII888 
with a plalntifl winner, punltiWl damages 
were awarded In 13 caaea. In 4 of thasa 
13 ceaaa, the punltiWl damage award 
was ov. $260,000. 

Tracking 1IDrt, _net. and -' ~ rig". _lID jury_let: 
_ general Jurledlctlon oou .... ·ln Ibe NadOn'a 751argaa1 cou..-, 1_ 

I 
~

I 
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~T"""'''' _.000 _,ODD =r 



general Jurisdiction courts outside the 
75 largest counties, jury II1als In State 
Hmlled Jurisdiction courts and bencI1 
trials (trialS by a judge rather lhan 
a Jury). 

Over the year-long period endIng June 
3D, 1992, Slate courts of gen6'BI JUliSoo 
diction In the Nation's 75 largest coun
ties disposed of an estimated 762,000 
tort, contract, and real property rights 
cases. Jury trials accounted lor 2% or 
about 12,000 Of these cases (table 1).' 

Jury size and deCIsIon rules are deter
mined by State laW and \/Sry across 
the States. For example. 28 States 
and the District of Columbia perm~ civil 
Juries smaller than 12. Thirty-three 
States do not require a unanimous civil 
jury verdict. (See appendix lable 1.) 

~forthe_1 n_oI""'._ 
_1MI-'Y_~01---
1\'om da1a 00_ by the BJS Civil ~ &Jr
..., 01_ COUta. '992. ThI. ~ conoIaIa 
of -...0 dISaHta. l'he'" CIStaaeI: oanlBt'1ll • rap'_"'oil ... .....,.. oIl11e 762.000 "'rt. _ 
.-.d ,..., property c:aan cia. .oed by StIne oourtI 
of;_ jU10dIcIIcn In Ihe _'I 75 _ 
.....-CUIng the ,2-<nonIh period ~ Jul. 
30.'l1li2. T.t>I.' _tho BJS ~ Roport 
TOtta.-1n L&ve QxIIIliN (NCJ-1531nl ""' _ocI..,1I11o_ ... 1lIooocond ____ 
..... "'. __ -"*' 011110 _1-
ma1IIIy 12,000 __ - -- dIspoaod 
by • ~ .... dUm; Ihe _ poriod. AIl_ 
Ing_In !hI. -" are _eel on __ 
oI~_. 

Cases that reach jury fTisJ 

An estimated 79'l6 of eMl jury trials 
In the Natlon'a 76 largeat counties 
Involved a tort action. 18% were c0n
tract CII888, and 2% real property 
rights cases (table 2). 
Automobile tortB accounted for 33% 
of all jury trial cases, premI_ llabmty 
17'Ko, and medical malpractice t 1 %. 
Product liability and toxic substance 
cases were 5%. 

Tabl.,. TYPM 01 _ ... _th.t I: to Jury trtal In __ ooun. In til. 
tlon'. 7& IIItge«coun_.ll1t2 

AI """ ""'*"'" PeroonI -- 01_ - ~ ...... bylwY 
CW""" ""lOW SCI" 

AJI/Irt_ 781.8Uf 1.-
Tort ..... 377.42' 2.~ - 717._ '.8 
--.y 111.372 3.3 
~II'" 011 '8,8118 6.4 
lilt. auoust tort ,0,879 2.7 

-~ '2.783 2.8 
Toodc_ 8.046 2.8 
Pear lanai rnltplll1C:tlce 8,827 3.2 -- 3. '511 1.8 
Other"'" 28,891 2.8 

~- 386,263 .7'11> 

-pIoinIIII 181,781 .5 euyer.,.- .... - I.' 
Frau! 15,11'7 2.0 
Ea ..... ',.,. 8,0IW 4.0 
Ren1allloaoe 20,587 .4 
M",,-b I " .,811 . , 
01I1er_ '8,531 1.3 -_ ..... '11'- 2.'~ e __ 

4.- 4.3 
OIIIernool_ '4,&10 1.4 

_ DaIa __ for8ll.4~oIoII_ 

SOUrce: D<I!a _in .. BJS Buwy of 
CIvI oa.. In __ COU1o. ,1192. 

2 eMI Justlos Surwy of State Courla, 1992 

Type of litigants: plaintiffs 

The vast majority (88%) of all jury 
cases Involved Inciv1dua18 exclusively 
as plalnHfIB (table 3)'. Busl.-ea 
were plaintiffs In 11% of all cases: gov
ernment agencies 2%, and hospitals 
0.1 'Ko. BusI~ _e more likely 
to be the plaintiff In a contract (38%) 
than a tort (5%) case. 
~alwY __ • _01 ......... 
_ 01 plointill ~ 1nvoMId, _ ~ ... 
01 t<x. pIoIntItI "";0-'''' I>OIpIIaJ. 1><.-_ _ ..-.. _duol 

Tabl. 2. Clvtl Jury trtal_1JpeLO 
In __ ooun. In the _on'. 7& . 
I8rg88t coun-. 1182 -"')My 
Ce"tme C'. perc·nt 

AlIwY_ '2,lJ26 l00.CI'Mo 
Tort ..... II,5lI2 79_ 

Alit:J I tce 3,8'5 32JI Pt., .... 1iIItJIay '.1191 18.8 

-~ 1,s70 II ... _loot - S.7 
-1IaIlIIty 380 3.0 
TOIdc_ 287 2.4 
Pn:.f ': , .......... 1kA 187 1.11 -- 611 .6 
Othar .... 8011 7.8 

Con17act_ 2,217 18.4~ 

8e11e'1M1tift 810 5.' =pIeInUII IiB3 4.9 
Sl7 2.8 

61 ..... ,".'1 31' 2.11 -- 133 1.' 
MortgiIIge b $. n 8 ., 
ootoo<_ :loiS 2.0 --- 717 

2_ 
e..-._n 2D4 1.7 0IIIer __ 

74 .8 
_ D<I!a for/lrtlriBl ..... ___ ...... 

obi. fo, l1li.5% 01 011 _. DeIoII may not ..." 1D __ of....-~ 00>0 .. __ 1n _'_2 __ lIOm_~ 
__._ ..... _.donot..,.",. 
see_.....-,on_2. 
"De\o for "' ... ..-.nee _ .. apedIIc Iype 
oIprocU>t_lty ..... woreco8eoted.-.l 
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Type of Ufjgants: defBndants 
The composition 01 defendants In jury 
trials differed from that of plaintiffs.' 
Hall the cases had a busineSS as the 
delendant. SpecIflcally, a business 

sEa cue, regatdM8 of the "....,..,.. 01 cw.n· danl_. wu given • oingIo _ desig-
--a ....... pou/bIo. 

was the defendant In all or nearly all of 
the followtng case types: toxic sub
stance (100%), product liability (99%), 
buyer plalntifl (88%), and emplOyfT*1t 
(80%) cases. 
Overall, less than a third of all cases 
had an Individual as the defendant. In
dividuals _re about half (53%) the de
lendants In auto tort cases. 

Among medical malpractice cases, 
hOepitals comprised 64% 01 delan
dante. A govemmenl agency was the 
defendant in nearly 29'K. of IntendonaJ 
tort cases. 

Table 3. T~ of plaln_ or __ • by •• 1 ..... ~ of cIVIl Jury __ 
In Stae. courta In the NatIon'. 76 .. rgestoounll.., ,_ - 00I0ndIna 

Gov ..... ~ 
CtIIi1l5ll Ialal II'KIytd! III mDDI Bilsi _u· taP"B'" Iatal -. ...- at ." •••• HE "i'ee 

AllJuI)l ....... '00% 87_ 1."- ,0."",- .,.,., '00% 3O.2'Mo 7.9% S2.ft 8.1l'11o 
rcrt_ 'OOM> 96_ .4'1(, . .- • ''If> '00% 32.2'!10 9.''11. 47_ 'Q.II'I(, 

IwID ,oe 98.1 A 3..4 ., '00 62.8 7.B 38.2 .3 
PremIses.-ty ,oe 115.8 •• 4.' Q 100 11.' '22 73.1 3.7 
_liability ,oe 88.5 .3 ,42 0 100 0 II 811.8 '2 
l~onaJ "'rill '00 1/7.3 0 2.7 0 '00 28.2 26.8 38.3 2.6 

::.'=:,.::..- ,00 118.3 2 , .• ., 100 30.9 ,., 3.8 84..4 
.00 n.o ,.5 21 .• 0 '00 al.2 5.5 e5.II .5 -- '00 85.8 0 .OA 0 '00 211.5 '.6 82.8 7.3 

roxlc_ '00 87.0 2.0 ,.0 0 '00 0 0 '00.0 0 
Conhot ..... 100% 82.S'I(, .7'11. -- .3% 100'1(, 21~ 2.7'1(, 74.~ l.ft 

Frau! ,oe 71.1 0 211.5 ..4 '00 25.7 .3 72.0 2.0 
-pIoIntIIf .oe 34.. ,.3 83.8 .8 '00 33.7 1.5 82.8 2.0 
Buyer pIaInIIII .00 74.8 .8 24.. 0 .00 10.4 • .0 88.4 2 
En4>IoJo ... 4 ,oe 94.' 0 5.5 •• '00 2.. '3.0 80.0 4.6 
~ ,oe 62.4 0 07.8 0 100 33.9 2.3 B1.1 2.8 --- 100% 27.Il'1\0 67.2% , 4..lI'lf. 0 '00% 32.7'11. 9.3'110 66.9% '.0% 
Emnenl dOmaIn .oe 8.6 77.9 .3.5 0 100 24.3 '2.7 et.6 0 
0tI10r .... 1 _"Y ,oe 8'.3 0 ta.7 0 '00 118.8 0 .... 0 

NolIE PIa&1t1ft' or c:iefen:tant type for -'" cas ... willene,.,.f type ~nr Oata on Iypa at pIIIIntftf. cia'. dIa.1t and c:ae __ 
firllinthiolilt ('1_-.,.".,."... (21-_ (3)11"_11'.'" __ fofll8.0,. "'011_. 
_ncy and (4) i_ For .....,.pe. l1li)'''''' involving a hoII'bI_idai,! 00Iai1 ""'Y ~ .... '" 100'1(, _ at _"II-
is cal8gortzed as a case wtth Ii ""OIIPiIIII deflll'lClllnr' even W 1hent Mtte also Zen> ~ no _Inllie ....... --. _",_mant_ inllie ..... "'----.-.--edDrgar' I~ S. "Inol ___ 
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Who sues whom? 

The most common type of eMI Jury 
case Involved an IndMduai suing B 

business (44% of all cases, 44% Of tort 

cases, and 47% of contract cases) 
(table 4), 

Thirty-two percent of tort casea In
volved an IndlviOJal suing an 1ndMd-

Table 4. Pairings of pr1mary Iznl8 In clYlI Jury !rial _ .. by ...... 18d _ 
1Y\'88. In 81818 courts In !tie H on .. 76 largest counties. 1892 

uaI, compared to 12% 01 contract 
cases. In nearly half (46%) of real 
property cases, a buslnllSS, govern
ment agency, Of other organIZatIon 
sued a COfl)Olation. 

am Nx CIIAtIII [GIl 004..- BIIII Ui ........ '''' 
Number ~ - ......-

eilialil ~ dMw iI'M.at: g! C&HI Percent !llfQl .. eorcont o! !;lUBR PaL&.t m:IXIIIIIUI e- tw • 

AI/Urycasea 12,017 l00.~ 0._ l00.~ 2.Z1& 100_ 'OT 
IndMduIII ...".,.; 
Inchtdual 3,298 :l7 .• 2._ 31.6 - 12.0 S7 
Go wemmet It IIIJ7 7.6 &04 8.11 OIl 2.2 '6 _ .. 

5,.266 43.7 ".183 43.9 1.0018 472 28 
~ 1._ 8.8 1.1123 10.7 30 '.3 0 

Irdvidual and~_: 
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Ocw."menl I. .1 '0 •• 2 .1 0 
BuoIMa" 31!1) 2.7 - 2.2 110 6.0 3 
HcspIIal 21 .2 ,. 2 3 •• 0 ___ 1_: 

1- 247 2.1 19 2 .73 7.8 &4 
Gova;iUieu 28 2 8 .1 8 A ., --.. 782 80S 164 1.7 490 22.1 128 
Hospftal 1. .1 2 0 9 A 8 
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For ~ ""'I .,.. IIl1IOCIIYtng a hoIpIIoI_ II 

in \lie""",*,. De1ait may nat ..... ., '00%_ 
oflCUl1dlng. 

2 , dud _. cue wtIh. "hOepttIIJ ~ ~ 

-PIa&nttft C)I' dafa'1dant type fOr eact\ caM" wt'1k:IhevW 
If there were ea.o bulln ... , inc:h1c:i&l. or gcN8mrnent 
dlir.idai.!s ., u. c:.8e. 

typo_tratnthiallat: 1) ~I ~y. -e..inaalitlganta lncilm -alha, arvlJ'lRaliol'a.· 

T ... ,. a. Jury IOWIIrd wtnne .... d 1_ In 81818 oourts 
In III. NatIon'. 75 "'<gMt coun1le .. 1112 

~of 

QlIIM2I ILD:£M"I IQlaI 
AlIJury_ 11,953 100% 51.8% 

Tort ...... 9,472 '0Il'M0 48.8% 
TOJdc_ 287 .00 74.0 -- 3,8811 100 SOJ! _ ... .....- .87 .00 50.3 
" ...... lI1lItort 444 .00 48A 
0Iher1ort 882 .00 48.6 
Pnlnises IaIlIIIy ' '- 100 43.7 _1libeI ee '00 .,.8 
PnIduot Uability 368 .00 40.6 

-~-
1,382 '00 30.3 
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~_o 
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4 CIvIl Justice Survey of State Cout1s, 1992 
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Juryll8fdlcts 

Ovenlfl, juries found the defendant 
liable 62% of the timo (table 5).' The 
Ukellhood of plaintiff success varied by 
the type of civil case. Plalnlflls won In 
63% of contract cases, 50% of tort 
cases, and 31% of real property cases. 

In greater det!lll, plaintiffS were most 
successful In toxic substance (74%), 
rentalllease agreement (73%), and 

'In cMI _ !he 1*1_""" prove !he'" 
_o1 ......... by.--..o1tho 
_." ThII __ Is 10 .. 01rtngenI 1t-.n '"beyond..... illCfl dcMb. -the etandercf used 
r. c:rimi'IaI cas .. 

contract cases with seller plaintiff 
(71 %); and lees! successful In mort
gage IOreCtos\Jre (20%), eminent 
domain (21 %), and medical malprac>
tice (30%). (See Methodology for 
delfnllion 01 case types paQe 11.) 

Jurya-as 

Bath tort and contract cases typically 
Involve a compensatory award for ec0-
nomic (sometimes called special) dam
ages. which Inctude all flnancial losses 
that are the resutt of the defendant's 
conduct. Tort cases also can Include 
a compensatory awatd for non-

Tabla B. Final a_nS amoun'" for _. wtth plalnllff wtnn .... 
In 81111e oourao In the NatIon'. 75 Jargat countle .. 1H2 

economic (80me11mes called general) 
damages, which Include awardS for 
pain and suffering and emotfonal dis
_. Oistinctlrom compensatory 
damages are punftJve damages. Puni
tive damages are alrnosl exclu&lveJy 
reserved for tort ClaIms In wh1ch the 
defendant's conduct was grossly neglI
gent or Intentional. 

Juries In farge counties awarded 
altOgether $2.7 billion in compensalOtY 
and punitive damages to plaintifl wln
ners In 1992 (table 5). The median 
recovery for all cases was $52.000. 

_of _"pial...." 
_wttn __ (column Al 
• pIaInt!II W!lb flDl! I!!!drdl 
winner Eklill amount mmldlKl ZI:l nIHIl;!!" wII • ...,. OYer "mil .... 

r.mtypa (A> IQIQI ....... tbre moT prDIQ 

All furY- ~9 S2. 7113.883.000 -.000 _.000 21.M1o 7'-T""_ 4.- " __ ,000 1&1.000 $408,000 21.8 7.-
Ta.dC..-.:e 202 1 O6,3OIl.ooo 101.000 528.000 30.4 15.S -- 2.280 502.802.000 29.000 220.000 '2.7 4.0 ___ hiiOlpo-=. 

Q2 87.308.000 156.000 1,Q57.000 38A 15.& 
I_IIIDII 188 105.468.000 54,000 630.000 21.6 11.6 
OIlIer IDII 393 164.032.000 815,000 391.000 23.6 lQ.8 --Illy - 1118.207.000 57.000 232.000 22.0 8.2 -- XI 8.284.000 25.000 229.000 18.4 lS.11 --lily 1012 103.346.000 280.000 727.000 I5O.Il 15.4 
MecIcaI i' ..... -uce 400 .148.000 201.000 1,484.000 47.1 24.8 

ConnoI_ 1,322 S820.0II8.000 Sli8,000 Il120.000 22.R. 8.5'110 R __ 
86 1511.734.000 71.000 ',881.000 17.7 2.4 

601. pIoInIIf! 417 88,388.000 38,000 212.000 17.9 3.0 
~pIBInIIIf - 173,886,000 45,000 479.000 20.8 7.1 
En;Ao,ment 170 24g.-.ooo 141.000 1,482.000 39.8 13.8 
F.....a 173 117.209,000 70.000 1178.000 26.5 9.2 
QIher..",..... l1S 31.61 &.000 49.000 280.000 '7J! 8.3 

Real property easee" 43 $13.888.000 $lS6,OOO $328.000 1&.1"" ~.7'Mt 

Nota: DoIa lot cas. ~ ondllnll/ ow_In IIIY- bIOI end pu-jllva ___ .. 
___ av_Iot85.8'Moofa'pIaI_wn.n. "EmInorf __ are "'" __ ....,ng lInll 
A __ were .....nded" 1he.-wl 11.000. __ 1hoy _0)'0 onIIIII on _ the-.. 

Rnal om>unt_11cIudas ba1h ~ 10 '- """'" !he -..nt (_ prqIOfty II bM1g 
_ ~ lor cad dillY nogl,-. K 0IlIJII<»- ... """,. oed) wtI-.o lor 1IIe prqIOfty. 

Jury _ with total fine' ewarde of '1 million or ma .. 

Tori, ca,baA. and real property cases 
dl$polled by • Jui)' trial In the NatIon's 75 
largest ccuntiaa <luring a l-year period 
roaufted In a Io1aI tlnal award of $1 mlUlon 
or more In each of 459 caaaa. or 3.8% of 
Bl112.COO Jury cases. In !he vast majO<lty 
of ~ $1 million or mora casea ('97'Mo) 
a pIaIntJfI, _ than a defendant In II 
counterclaim • .-ved the award. 

MedICal malplaCltOll (2S%) and automo
bile tort (21%) __ e the meet 

prevalent types among OIlS .. wt1h 8 lui)' 
award of $1 mmlon or mora. 

The \ypB8 of defandanlB In these large 
award cae .. Cllflered from thOll8 In tons 
wtth smaller awards. 

Medical malpraofioe-

• A hosPtalwu tha d_dant In 72% of 
1I1e $1 mHIOft1)kIa cs.- compaI1Id to 
56% 01 the caaaa In _ the plalntlft 
was awarded _ than $1 mRiIon. 

AutDmabiJa 1Drt-

• Buslnaasas (53%) and govemment 
agenclaa (29%) together oornpIt8ad over 
~ of tile defendsnUlln $1 
mlilion-plus CII&II8. 

• hi Indlvictual_ the _dant In 52% 
of thllCUM with an awanS under $, mO
lion, coml*"8Cl to 18% of the _ In 
Which IhII plaIntiff _ awarded $1 million 
armors. 
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About a quarter (22%) of the final 
awards to plaintiff winners were In 
excess of 5250,000. Half of the plaln
tiff winners In product liability cases 
were awarded total damages CN8f 
$250,000. 

About 8% of plaintiff winners received 
final awards of $1 mUlion. The largest 
proportion of these $1 mllUon-pius 
awards was In medical malpractice 
cases (25%) followed by product Habit
ity cases (16%). 

In tort cases. Individual plaintiffs were 
just as SC IOO8SSlul whether they sued 
an Individual (63%) or a business 
(54'110) (table 7). In contract cases. 
individual plaintiffs won more often 
when they sued an individual (69%) 
flIther than a business (68%). 

Individual plalntl1f winners reoetved 
larger ftnaI award amounts when the 
defendant was a business rather than 
an Individual. When a business was 

Rol. of contributory neglillence 

In , 3% of eMl 0II8eS In which a jury 
awal<led com_tory damages to 1I1e 
plaintiff. the damages were reduced II&
cause the plalnUff had oon.nbuted 10 the 
negligence that led to los. or Injury. The 
reduction totalled approximately $84 ml~ 
Uon. (ThIs IDtaJ does not Inolude noduo
~ons In the 3 sites for which data 
on reduced awards ..... unavailable: 
F8IrfIlx. Co. Va .• AI.....-. Co. caJ. and 
Manon. Co. Ind.) 

Stales dlfIer itI!tie role played by • plain-
1IfI'. own negligence In determining 
whether. or the extent ID whlch,the d ... 
tandant Is liable 'or a plaintiff's damegea. 

Based on these differences. States 
are _ below Into on. of lour 
caJ:egoriaa •• 

-wNCtw'. StIdIt wu d 'ned _ rnoctn.:t 
~nFg'g ICe"pwwtCiA' ... .... 
negliga'1ce, pure c:ontribl*"Y T USc .... or __ dopendod on ger..-I at __ 
IIco 0I1Ia civil -. ~ 1ho __ .... en_ 
cIftc types of eMl caaea, the CIIlllI'fIoatIcw. ..... _..",,_10_ ..... _ 
dO nat~ _1IIe..",. -. ruIao 
fer each typo of .MI ..... 

the defendant. the eward amount ex
ceeded 5250.000 In 25% of eases. 
When an individual was the defendant, 
the award amount exceeded $250.000 
In 8% of the CBUS. 

Punitive damages 

Junes Included punitive demages as 
part of the 0Yeral1 award In 6% 01 the 
cases In whlch the plalntfff won.' 
'In 28 __ ~'-"-canbe _ tIN ilYIt1UIII.., __ can-
'IlncIng ...... IOe~ and In' State -o.ycnd ...... ~_tha! .. _. __ 
-. - _"'o_negllgent. or q:lpt'MSr.. tn ctI...ct8r. Eight StaIM,....... 
plalnIIIIo III nomIl a ~ .. theIr ~ dim
_ award III the p.i)IIc......"". TweIve_ 
~_""Ia, __ t\)t ...... 
1'0"0""">' and pur;u.o .....-.g... In nine _ 
the! ____ on. !he award 10 _".18CI Il¥. Jury IIf!d In .. _ng 111 __ tIN 

amount. _rmlnod Il¥ .).Ijgo. -. Tho.... ~ and 111_ R_ "The QuIo! 

Rovol'-' R--= M EmpIrIcal Study cl1ha 
I,...,..,. cI_ Tort_ 01 Punillv. Ilomog ... 
In_~.·"_~_ 
'6(2): 2' ..... '9!IG. 

ModIlled compera1ive negtrll"n08 

Nine states have a modlned comparative 
negligence rule (the "60% bar to rec0v
ery" Nie) _ stipulaIBa that the pla/nUfI 
can recover darNl(l8ll only If he or ahe 10 
Iee8 negligent than the defendanl 

Eig/l-' _ use e modIlIad ~ ... 
live negligence rul. (the "51 % bar to .... 
rxN8IY" rule) In which In !lie plaintiff can 
recover damages only If he or aha 
III not more negligent than the delendenl. 

cu •• r c 
HawaII ,--Iowa ------

~Ha''''.'' -.--0N0 
~ 
~ 
Ptw •• ~ .. ia 
T_ v_ 
W1 ubi 

_: -...vIIpudonce. __ (,I11III. __ 1~. 578:11"·1149. 

6 OMI JustIce Survey of State Coutts. 1992 

Punitive damagee accounted for about 
10% of all money awarded to 
plalntlffs.' The median punitive award 
was $50.000 (table 8). T~lour 
peroent 01 punitive damaQe awardS 
were over 5250.000. and 12% were $1 
million or more. 

Punitive damages were awarded to 
plalnUff winners In SO% of alanderiUbeI 
cases. 27% of employment cases. 
21% 01 fraud cues. and 19% of inten
tional tort cases. SIx peroent ot plain
tiff winners In toxic BUbstance cases 
and 2% In proWct liability cases were 
awarded punitive damages. 
"F<Mr _ (New ~ L.auiBiana. 
Nob, .. "", ..,~) dO nat permit JlU'IIIW dImOgeIlO be __ and __ (_ 
dl ...... ) ponriIB ~ damIIgeo tD be __ only __ Il¥_ "' __ do 

oIIaw puniOve ~ .. be ....-. ,,*,y I1ave 
......., """_ .. _ puIftNe dill. ",,"81. 
_ CIOIIor _ aucIi u S360.ooo. 0IIw 
S- have CIIIIPOd puriINe ~ tD._ 
",,,, __ 'lie ... ,,,. 01'" "", • .". , dII. __ 1/01'''''1: 
Koenig'" Ru-. '993. 

Pu,. oanplIf.lhn. negUlI"n08 

Thirteen _es UI8 a pure comparative 
negligence rule under which B pIaIn1l1'f 
can rIIOO'IIIr damegea Ie the _th81 
!tie defendant ill reaponslbla lor tha plein
dtl'a Injurla8. 

---_Vark -Willi .. ..,.... 

PuN _trIbu1Dry negI"'-
SIx _ use a pure contnbutory nagli
gence rule that barD r""",,&rIng damagea 
trom the defendant H the P_I own 
negligent ClIIrOJaI oon1l1bu1ad In eny way 
to his or her own injuries. 

M11U1d ruIeII 
Four __ have e blend of ru ..... that do 
not fit InlD any aingle general caI:egOry 
and 8nD therefore. _tiled as haVIng 
mIXed comparaliWI negllganos ruteB. 

-~ Tal I. 



Near1y 55% of the punitive damage 
awards in the 13 toxic substance 
cases were over S1 million. Employ
ment-related contract cases InvoMng 
punlt/Ife CIamages always includ9d an 

associated \crt clalm (for example, 
discrimination or harassment). 
Approximately $133 million in punntve 
damageS were awarded in OOfInecllOn 
WIItl empIoyment-ndated cases. 

The $133 milliOn damages awarded 
aooounted fOr 50% of the total $268 
mOlion awBlOed fOr punlUlle damages. 

T .... 7. Plalfttllf wlnn .. "'_, .nd llnal_rd by __ /ltioJ8llt paIring_ 
and ... _ OIl. type&: In S .... oourta In the Na1Ion'. 7151.rg_ COU"1Iea, 11182 

Pwrcent 01 ~ . _ 

... 
. - _ ""'_I""""B) - FInoI ........ __ 

!db IIll11lW1oall _ .... typeonl of ...... ;: t; QIIIJlI!t! wtnIifllm! Over S'_ 
• ....". palringI fA> !Bl M 1 , ""'" SlStOOQ 91' rrqa _Y._-
M )Lry CIIIa.~ 3.2S11 ',792 64.6% S2A.ooo ,,:so.ooo 8..", 2.6'Mo 
Tort CU8I' 2,979 ',580 63m1o S22.OOO ..,30,000 U'I4o 2.M' 
Auto to ... 2,02' '.'98 !!II.2 '7.000 79.000 4.8 '.4 
-Iatdy 208 ell 32.8 34,000 ,32,000 e.e 5.0 
_i-.y 0 0 0 0 0 0 0 -......- .'2 '42 34.5 '1',000 622.000 28.8 '5.8 
ToJdc sL.JblbW\Qe 0 0 0 0 0 0 0 
eo-..... ' 285 ,83 89.0'M0 S38,OOO ..,48.000 7_ .7% 

""' .... 87 39 158 .. 70.000 '04,000 7,7 0 

--p/IIOtttI/ 
fTT 54 79.9 20.000 272.000 '0.0 2.3 

B.,...._ 47 39 83.8 S1,OOO ,38,000 ,5.8 0 
E~.nt 3 2 892 28,000 28,000 0 0 - 29 22 74.8 '2,000 47,cco 0 0 

1ndIM .... t v. B\IIIInua· 
Mjury_ 5,240 2,8815 64.5% 186.000 S480,ooo 24.5'1(, 7_ 
Tortcuee 4,148 2.227 63.~ 811.000 379,000 28.''110 8.0'M0 -"' ... 1,418 - 83., 80,000 3'5.000 21.3 u 

Pi .... 11atIIUty 1,381 B39 46.S 80.000 _,000 24.2 8.0 -- 302 liB 38.0 2eO.000 763,000 51.l! 18.' 

-~ 45 ,e 34.7 200.000 867,000 31.6 'U 
ToxJc_ 279 208 74.9 '00,000 532.000 29.5 '3.8 

Contract cues ',042 803 57_ siso,ooo S751,ooo 22. ''110 .1'Mo - '52 80 52.0 57.000 722.DOO 242 8.0 
Soller pIoll'lllft '34 88 ea.e 5,,00 '25,000 '4.3 0 
Buyer plainllff 393 243 81.7 31,000 5O!I.000 13.8 8.0 
e; i 4JIotment 233 '8' 66.' '511,000 '.-.000 45.5 '''.2 - ...... 37 24 86.5 72.000 89.000 0 0 

Nola: DaIa on ~ pUInga. july award wInn .. , _ type 
_.mno.w_~ __ 

of cues ..... available for 98,'"" of aI 0II8eI. DCa on 
.",...". __ udod. 

lnai _ .....,..,.. we .. availal>le Ie< pIainIiIf _ In .... " jUly _ .. - .... I"-'Y-
98.8'Moaf~Y.~I ...... end_of __ wIiah are not ehDwn .... aw, tn trw tIIIM. 
v. tulinea CUM. AWWd' dIIta ..,. RI'&IJdId eo Ihe ,.,..,.,. -rOlf ... /rr'tcIIJI:ae Itrt&i ... ., ... puf_tc:w .. 
$1.000. z..o -.. no _In tho.......,... Anal omount rralpracIIce, .'ancIoI\IbOI end _"'It _ 
_ lncIudoobolh"""~I_''-'-I-''''1or _ ........ _~lntne _ 
~ MQIIgonoo. 1111 p' .... )_~~ ~caea~rnor1Q9b I, n __ ~ ... , noISUTlto ___ 01 

...:I ollar contraQI QU8S 'ft'hIotI ere nat IhOwn 
1OU'dng. ... ... ,.,In1he ... "B __ I\IganI8 __ ___." 
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TeIIl. a. Pun",,,,, demege _ fot' pIalnllff win ..... I" clvlllur, _ 
In _ courw In .". N8l1on'. 7& 18'9,1IIt coun!lea, 1t1112 

ptalnttfI Mrmr 

AU jlry _ _ 6.9'Mo C2II7 ,87'9,ooo~.ooo 17:16.000 

T....... 180 4.0'lI0 "',477.000 S6,ooo 481,000 
__ 56 2A 36,535,000 26,000 1141.000 
__ .-y 16 1.7 1,2T2,000 40,000 151,000 
_~ 3 2.2 40,000 11.000 12JlCO -.01.... sa 18.5 10,ll26,ooo 26,000 l/88,llOO 
_IT ..... _ 13 3.' S,120.OOO 1119,000 2.46.000 
_l11li rnoIpllC1lCe '5 115.7 6,077,000 2150,000 412,000 
SBow,_ 8 29.8 1.341,000 47.000 '114.000 
ToxIC'- 13 e.2 211.42D.000 1.-.00 1.11114.000 
0Ih0r "'" 30 7.2 8.748.000 100.000 226,000 
~..- 1811 122% 1111,&28.000 ti2,llOO 1.00a.000 

Froud 36 21.2 7.S39.000 46,000 111'.000 
_plaIn1J" 24 15.8 '.221.000 22.000 5'.000 
euy.r I*fITIII'/ 47 12,4 27,448.000 27.000 581.000 
Employment 48 :aI.e 132,768.000 17'9,000 2,875,000 
R_ II 11.3 3911.000 150.000 37.000 
0Ih0r _ 2 1.8 38II"IlOO 145.000 182,000 

_ property _. 6 11.7 e.ImI.ooo 85.000 1,376.000 _ ,, ______ to'"" _ 11,000. Zero k'd-

~ .... ..,.. no c::esM in the 1NIfl1J1e. In 1hIa.rudy can are 
___ • lingle _. ~pe. though ...... 1TB'/ OW"'" rrwIIiplo 
claims (such u contrad oneS torI). LMer tile _ In .....,. atl 
_ friy .... claims ~!Orpu>lllwl_. "a_ 01'._ propor1Y .... lnYaIvoc:t punItNe _1_._ 
.... clalm. PunIIve ~ __ maybe I~for 
4 oo .. "~o; __ Co .. A. Wayne CO .. M. AIOgI!eny Co .. 
PA, and "h~1a Co.. PA. 
"EEI ..... lllTinenidomaln __ 

Compensatory and punitive damege IIWBrda for "dllfendanta" 

In cases with Claims and counter
clalmB. the distinction between plain
tIIf and defendant becomes less 
Clear, Therefore. It Is possible that 
one party originally named as a de
fendant countersues the plaintiff and 
actually wins damages. In 1.2% of 
all tort. contract, and real property 
CII88S conclUded by Jury II1aIIn State 
general Jurisdiction COU1'1ll In the Na
tiOn's largeSt 75 counties during a 
I-year partod ending June 30. 1992, 
the defendant won in a countersuit 

Defendants In tort. contract. and real 
property Jury cases won $162 mil
lion In compensator, and punitive 
damages on counterclaims, 

01 these counterdaJm cases won by 
defendants. , 9% were seller plain
tiff. 16% auto torts, 14% buyer plain
tIfI. and 12% fraud, 

DefBndar1ts who won on countsr
claims and were awarded punitive 
da/nage8 QOrT'4)rised 4% of aU _ 
wheI9 punitive damages were 
awarded. These det8ndants were 
awarded $65 million In punitive dam
ages In jury trial cases. Two-thlrds 
of these cases Involved fraud, The 
Jarg8St punitive amount awarded In 
a counterclaim was $18 mmion to 11 
defendants in a case InvoMng negli
gence end a contract dispute, 

8 eMl Justice Survey of State Courts. 1992 

2S,""" "_ 22.7% 10,1'" 
111.8 7.8 

0 0 
0 0 

'U I.e 
S1.a 0 
44.0 8.6 
SC.2 0 
64.7 114,7 
20.8 10,9 

~ ... '" 12.6'M> 
18.8 '0,4 

0 0 
28.8 11.1 
42.1 29.1 

0 0 
44,4 0 
40.0'lI0 40.0% 



Product liability -= Jury venlicta end punitive cIeInIIgee 

In State courts of general juritJdiCtlon 
In the Nation's 75 largest counties, 
juries disposed of 380 product liabil
Ity cases during a 12-month period 
ending June 30, '992. The 380 are 
about 3% of the '2,000 cMI cases 
(tort. contraut, and real property) dis
posed by a jury trtal. 

Juries decided In favor of the plaintiff 
in 41% of the product lIabUity cases 
and awarded a total of $'03 millIOn 
in compensatory and punilive dam
ages to these 142 plalntlll winners. 
In 3 of the '42 plalntlll winner C89I!S. 
punl1ive damages were aWarded. 
The total punitive damages awardad 
In these three cases was $40,000. 

In 199H12 Juries rendered verdicts 
In 287 toxic 8Ubstance cases in the 
NatIOn's 75 largest counties. PIaln
tiffs won 74% or 202 cases, receiv
Ing an average total award of over 
$500,000. In 13 cases punitive 
damages were awarded. Punitive 
damages totaled $26 million In the 
13 cases. (The court records did 
not reflect whether the award was 
paid or whether an appeal was 
_ned.) 

The BJS 8UN&y finding that relatively 
'- procM:t liability jury verdicts re
sulted In punttlve damage awards 
Is consistent with previous findings 
In studies of jury verdicts. Findings 
from thrae such sludles are summa
rized below: 

• In 8 review of 24.000 jury verdicts 
In Cook County, illinois and san 
FrancisCO County, Callfomia from 
1960-1984, a RAND Corporation 
study identified 8 jury trtais In which 
puntllve damages were awarded In 
produot liabHIty cases. Source: 
Mark PetenIon, A. S. Sarma, and 
M. Shanley, Punlflve Damsges: 
EmplrlcsI FIndIngs (Santa Monica. 
CA: RAND CorporaUon, 1987). 

• Daniels and MarUn (1990) re
viewed more than 25,000 jury 
verdicts In 47 JurisdiCtIons from 
1981-85. They found 967 product 
liability cases. In which 34 were 
awarded punitive damages. Source: 
Stephen Oanlels and Joanne Martin. 
"Myth and Reailty In Punitive Dam
ages,· in Minnesota Law RI31Iiew 
7511,1990. 

• Uslng a variety Of data collection 
methods, Koenig and Rustad (1993) 
lOcated 355 punitive damage verdicts 
In product liability jury trtal cases 
across the NatIon from 1966 to 1990. 
TheIr search focused on pet30nal 
Injury cases and did not Include 
cases with only economic Io8sas. 
Of the 355 cases, 95 cases InvOlved 
asbMtos. Source: Thomas Koenig 
and MIChael Rusted, "The Quiet 
Revolullon Revisited: An En"clIricaI 
Study Of the Impact of State Tort 
Reform of Punitive Dannages In 
Products Uablllty,· in The Justice 
System JoumaJ, Volume 18/2:21-44. 
1993. 
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In 43'111 01 the cMI Jury cases which ,.-----------------------------, 
Table II. COmpenUlOry and lDuaI awIIrd .... oun.1or pa.lJltItf Wlnnen awarded punl1lve damages to the 

plainUII. tne punitive amount ex
ceeded \he compensatory amount 
(table 9). In 22'K> 01 cases with 
punitive damages, the punlttve 
award amount was at least twiCe 
as much as \he compensatory 
award. 

Cass pt'OC8SSlnfl lime 

The mean case processing time 
from filing of tha complaint to Jury 
verdict was 30 montl1s and \he 
median was 24.7 months (lable 
10). Toxic substance and medical 
malpractice cases had a mean 
processing time of about 3 years. 
Product liability cases took on 
average 2.5 years lrom the filing of 
the complaint to jury trial verdict. 

County specJfIc data 

The volume of Jury trials. percent
age 01 plaintiff wlnnBnl. final 
awards. and punitive damage 
award amounts varied across tne 
Indlvldual State courts sampled In 
tnis project (appendix tables 2-3). 

Many factors contribute to !hess 
differences including State civil 

who _re __ punitIVe damaD" In eMl Jury trial. In 8110110 courta 
In til. Nation's 75 largMt counties, 1H2 _01 _'" _wtth 

• pIIIinIIft ~ ...... -. -- --
All JurY- - 5545.' 57.000 $261,1119,Dl;X) /It07 ,278,Dl;X) 43.~ 
TorI_ '110 203;087.000 8',4n.ooo 111.geO,OOO 40.4'110 -- I5Ii ee.eoe.ooo 36,635.000 ;M,37Q,OOO 39.7 
-1IObIly '5 2,118'.000 ',272.000 1.20l1.000 4',0 
_I_Illy 3 125,000 40.000 85,000 SS.5 
I_IDII 38 22.1163.000 1 (),II2II,oco '2,036.000 32.4 -malpractice '3 '3,'44.000 8.'20.000 10.024.000 81.8 
PIC' 

. l1li -.,...- 16 24.-.000 8.un,Dl;X) '8.288.000 33.' 
S_rnlbol 8 8.578.000 '.341.000 2.238.000 0 
TaocIc_ '8 _-.000 _.000 ",946,000 84.8 
oa.rlDll 80 2lI,642,000 8.7.c&.OOO 21.71111.000 602 

00n!nIcI_ '811 332,0'2,000 '88.828,000 , 82.483.000 44._ 
FnwII 38 '4.997.000 7,339.000 7.-,000 52.. 
BeOerplU11lll 24 3.'72,QOO 1,22'.000 1.i61.000 41.2 
Buyer plaid 47 sa.754.000 27.448.000 7',308.000 32.5 == 48 213.437,000 .32,7l1li.000 80,678.000 1111.11 

" 875,000 _.000 478.000 151i.. 
0tNIf~ 2 777.000 -.aoo 4'2.000 l51i.e 

AMI P'Of)8rty.,.... 5 l,67a.ooo 8,813JlQO 2,aos.aoo ~ 
_ .. ____ 10 __ .,.000. ZMo_ .. no_"'Iho ......... 
~ _ tDtaJ .wan:! _nIO do nol n:I_ __ Detail may not oumto 101lIl 
_ at _no. 1'I6oitiw ___ mo)t>o b_o'*""toI'4 _ Palm_ 
Co.. Fl. _ eo.. he._ eo.. pA, .... PM 1 , .. Co. PA, 

~ 
,7.1l'Mo 
,6,3 
13.7 

0 
':1,4 

0 

33,. 
0 

5.8 
20.8 
27.&'110 
34.8 
24.0 
20.4 
84.1 
'SA 

0 
4O..O'Mo 
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T.bl. 10. C-p~lng time !rOm mlng or civil c:oonpWln11D trial Jury 
verdict In 8_ oourta In __ on'. 71111rgMt -aea. 1_ 

Dm from fiIrca qf ~1Pot% ":.sygn;l!ct 
em QQOGf'rb1 __ at 

Madlen Moan ,-,,"!han 4 VO-. 
Pwtypo !uN s"r (marnbal (rnqn1hI) 2m. Q[ P'JQI'I 

"JurY- 8.7~ 24.7 80.0 ~"'" 15.'" 
Ton ....... 7.805 au 80.. 48.8'110 .8.2'110 

Auto"'" 3,38, 21.7 2!l.9 ST.4 11.6 
-.wnibOl 68 22.4 23.2 68.8 4,3 _tort 

403 23A 30.0 52.3 '6.7 
P, ...... lIIdly ,,sag 26.0 30.8 47.8 18.11 
OIIW_ 887 2IiJI 80.4 42.8 ,..8 
P",ft ''cn&I~ '54 28.0 3S.5 37.2 20.6 
PnJ<lICIiIbi1iIy 800 28.11 82.C 38.0 .8JI 
Medeal nIiii4» r 0 8811 33.8 sa.8 28.8 2&8 
TaocIc..-ance 55 se.4 37.9 34.8 26.9 

Conn:t_ 1,927 24.8 28.8 47_ ,4.4'110 

Se ... pIUIIItI 611 23.7 27.4 61.4 .23 
Fraud 27V 24.5 27.0 49.6 '0.0 
Eo ° opIo""o", 2B3 24.7 80.4 47.8 16,4 
Buyer pIotIn!1II 519 2Ii.II 30.8 48.7 , • .9 - '20 2&7 31.0 44.' 17.2 
0410«_ 208 2IIA 33.8 311.7 21.3 Mcc". tu I cl)6," 8 28.2 26.11 48.0 0 -Pl-'Y- 213 211.0 30.6 87.0!40 13.3'110 
e...--_ 148 218.8 28.' seA .0.8 
0tNIf_~ 115 28.lI 88.8 88.7 18.' 

NaIll: De1a 1<>r Umo 10 dIopOO ___ ...:iilIiiI tor 8007~ ",01 _. 

Zero MiOI1IOO no ....... In "'" oompIe. 
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MethOdology 

Sample 

The sample used In this project Is a 
2-stage sI1atJlled sample WIth 45 Of !he 
75 most populous counties selected at 
the first stage. The 75 counties were 
divided Into 4 81rB1a based on aggre
gate eMl dspoettton data for 1990 Db
lained through telephone IntelView with 
court staff In the general JurisdiCtion 
trial courta. In stratum 1 (14 counties 
with the largest number of civil case 
dispositions), every county was se
lected. Stratum 2 conslsted Of 15 
counties wi!h 12 chosen randomly. 
From strala 3, 1001 the 20 counties 
were selected. Nine of the 26 ocunties 
In stratum 4 were Included. 

At the second stage, for 38 01 the Juris
d1ctions, ell tort, contract. and real 
property right! casas disposed by jury 
verdict between July I, 1991, and June 
30, 1992, ware selected. In the other 
7 JurisdICtIons, a random aampIe of 
about 300 cases or half the jury trial 
cases (whichever yielded more cases) 
were Included In the sample. The IInal 
sample consisted of 6,504 tort, con
tract. and real property jury bial cases. 

Sampling errrH' 

Since the data in this report came from 
a sample, a sampling error (standard 
error) Is asSOCIated with each reported 
number. In general, If the difference 
between two number8 is greater than 
twice the standard enor for thai differ
ence, there Is confidence that for 95 
out of 100 possible samples a real cif
ference exists and that !he apparent 
cifference Is not simply the result of 
using e sample rather than the entire 
population. All differences discussed 
In this report were statistically slgnl1\
cant at or above the 95 percent conti
dance level. 

Data r8COIdIng ana unobtainable 
infOrmatIon 

For each sampled case, a standard 
coding form was manually completed 
by court staff on-slte to record lnforma
tion abouIthe litigants, case type, pre
cessing time and award amounts. 

Information for whICh data were not 
available or collected Included the cost 
of litigation for the parties Involved, as 

wetl as for others, actual disbursement 
of awards, the type and extent of the 
personal Injury, ~ any, and the number 
01 cases thai were appealed. 

Final awalO' and punIf/IIe cItunBge 
amoums 
Two ways of caJculating averages are 
used to deSCltbe final award and punl
\lve damage amounts to pIaJntIIf win
ners. Means are aenaHIve to e few 
very large or small award amounts In a 
dstrlbutlon. The madan, the middle 
value In the range 01 award amounts, 
Is not Influenced by extreme values. 
Median llnal award and punitive darn
age amounts are nearly always smaller 
than corresponding means. 

CMI case I)Ipe dslfnltions: 

Torta - Claims arising from personal 
Injury or property damage caused by 

transactions, It was Included under 
contracts); BnfJ/Oyment claim (claim 
Involving employment or hiring proo
-. including cIaimII Of employmeo .t 
dlscrtmlnallon; worIcman's QOI11)8nSB
lion claims. handled prlmmiIy through 
administrative pc CC ISS, are not I .... 
cIuded); rentaltf6ue CiQlfJ8ffI8I'It; and 
nthsr contntct claims Qncluding pert
nershlp claims, stockholder claims, 
and subrogation IUuea). 

AMI Fa., Irty Any claim r8Q8rdJng 
ownen;h~ of real property (excluding 
mortgage foreclosures, which are in
cluded under contracts). Speclftc cat&
gorIee used include.: eminent domain 
(condemnation of real property 10 Db
lain for public use); other real Plopsrty 
(any other claim regarding tIIIe to or 
use of real p!operty). 

negligent or Intentional act of another The Bureau of Justice StaIISIics Is 
person or business, Speclftc tort case the ata1lS1lcal agency of the U.S. 
types Include: automobile accident Department of JusUoa. Jan M. 
premls9s liability Qnjury caused by the Chaiken, Ph.D~ Is director. 
dangerous condition of residential or 
commercial property); medical mal- BJS Special Reports address a ape-
practice (by doctor, dentist. or medical clfic topic In depth from one or more 
professional); other professJonaJ maJ- datasets that r:over many topics. 

practice (e.g .. by engineers, archI- Carol J. OeFrBllCfis, StaYen K. Smith, 
tects); pnxfuct llabnlty (Injury or Patrick A, Langan of BJS and BrIan J. 
damage causM by defective prod- Ostrom, David B. Rottman, and John 
ucts); IDda substance (Injury cal'aed A. Goerdt of the NatIonal Centarfor 
by toxic substances); IibBVsIandsr S1ale (NCS I 
Onjury to reputation); intentional tort Courts C) wrote th a At-
(e.g., vandalISm, Intentional peraonal por\. Nell laFountain, NCSC, al80 

j B8Blsted In this project. CanTiB 
In ury); and other negligent ads. Hogue at the Bureau of the Con_ 
Con_ - Cases which include all designed the sample. Data collection 
allegations of breach of contract. Spa- was carrted out by the Bureau ot!he 
ollie case types Include: SGI/eI' p/IIIrrtIff Census, the National ~on of 
(sellers of goods or services, including Criminal Justice PIannenI, and the 
lenders, seek payment of money owed NCSC. Jacob Perez pcoWled 8IBIIstI-
to them by a buyer, Including borrow- cal assistance. Tom Hestar and TIna 
era); buyer plaintiff (purohaser of Dorsey edtted !he report. Marilyn 
goodS or servICeS seekS return of their Marbrook, asalated by Jayne Robin-
money, recision of the 00I1II'IICt, or y "'~ --In' 
delivery of the specllled goods deli¥- son and \IOnne ........... ' ........ , 19-
ered); morIQaga oonItBctIfoI'eCIosure tered prodUCtion. 
(fOreclosures on real property, com- July 1995, NCJ-154346 
merclal, or residential; because the title L-....:...._~ ________ ....J 

to real property is transferred to the 
lender If the claim Is successful ~ could 
be Included under real property cases); 
fraud ( flnanclal damages Incumad due 
to Intentional or negligent mIsIepo e92 ..... 
IBIion regatding a product or ~y; 
also considered II type of tort claim, 
but because It artses out of commercial 

This report IS the saoond In a sarles 
based on data conect8d from the BJS 
CIvil Justice Survey of Slate Courts, 
1992. The first report entitled Tort 
Ca_1n I..Iupe ~ NCJ-
1531n, Is available from the BJS 
Clllllrlnghcx.e at 1-800-732-73n. 

CIvIl Jury Casas and VelO'lols In I..arQe CountIes 11 



Appendix table 1. Civil trial J~"'" 8_ end vwdIcI rulealn S- oourta of geneNl Ju-_ 

~ 0vB~ :z ~",. - (8) Or - by aw-ment 
SWetm'" -- - "'Wm ..... of the parties. 

A-... .......... (b)6-member Jury unleae a J"ry of 12 
CIrcuIt 12 \JnanImo .. DbIrtot 12l1<l I!JSNIe Ie demanded. - Nebr ... (c) Eminent domain caaae require 

DbIrtot 12 MlNle« a 12-<nember J~ and an "nan!-
iii-">' '2 &'B'" moul verdlCl. 

ArIzona U~ ,d) May 81Ipulate that the Jury ccn-
Supnr 8 3/4'" - slat 01 any number lees than 12 0/1 ..-... CIsII1CI 12(m) &/.- that • verdICt on ftndlng 01 .. sIIIMd 
CIrcuit 12 3/4 ... NowH.....,..... majority of Jurors Is taken as the _-
C_ s"-"" 12 U_ clet or ftndi~ the Jury. 

Suporto< '2{a) llI4 ... -~ ( .. )Can slip CD Iknember with 
Colonldo ~r t/12 MlIUle 518 rule. 

DIII7IcI II lJnanIrrI>UI Now_co (l)8-mernber Jury unla88 12 ... 
CcnrwctlouI DbIrtot 12 Ml rull raQueatad. 
Supnr II I..WInImoua New Yao1< ~ 7/8 rule applies alter 8 hourS of 

DIIawaIe =- II MlIUle liberation. . 
~ 12 UI18r*nou1I B 151'8_ 

(hI 12-m._ Jury If dam&qes are 
0_ '" CoII.n1bioI 

NonI1 CMlIna 
~ II(b) Unanimoua ~ '2(n) U_o) greater than 55,ODD, othawlSe 8. - NonI10_ 0) 518 rule applies with 12 Juron;, 

CIrouIt 8(0) U1an1-.. 0IsIricI ,~ U_mouo otherwise '""'" be unanlmoua. 

GeoIvla OhIo ~ may atlpulate to a 
Supnr '2 \Jn8nImoua 

CotmIon_ 1218 3/4 rule Jury. H_ 0I<I8/10mI 4-/nember jury If both parIia 

CIrCuIt '2(d) em rUe(e) OIa1rict 11112(P) 3/' n.'" Of,ee. 
518 rule alter 8 he"", of 

-.0 Oi~ 
'2 llI4_ deliberation. ~ '2 llI4 .... 

18'- PenreytYa.nI& (m) Parties may stipulate to 4-8 
CInUI 8(1) lJnanitr<>ua CotmIon_ ,2 1518 rule jurors rather than 12. - -- . (n,o) Except In acIlona In _ a 

~Icw e Unanlmoua &.perIar ,2 Ii/8 n.1e Jury Is required by lltatute, the par-
e Unanlmo.. Sou\IICma11r8 aes may 81Ipu1ate that \lie Jury ahaI1 ,.,.. em. ,2 U_ conslal of a~ number leas \han 12 

DiItrIcI 8 7/8 rUe or So\ltI1Dol<D1a or \hat a ve ICt or a finding of a 
Unanin>Uo(g) CIrWt 12 1518 rule stalad m~ of the jurtlnl shall be 

Konou T_ taken as -aiel or lInding of 1110 
~ 8/'2(h) 618 _ or ctrcuII 12 

U __ 

JUry. . 
Unanim:>UlI(I) CI>..-y 12 U_ (P)12_ J~ damages are 

Ken1udcy Taxa e IhIIn $2 , oth ........... 8. CIrCUIt '2 3/ ... DI8II1cI 12 151'8 rule q)A 12-member Jury may be al-
~ UIIII\ 

DIsII1cI '2ID Ii/8 ..... 11(\2 rule CIsII1CI B 3/4 rule « by the Judge. 

MoIne rrwjOrftr !" May demand a 12........,ber jury. 

-"" 8 314 ... v_ a)A party may ~, or the court 

~ 
Suporlor '2 U...,...,.,. on Ita own mOllon may require a 

,2 UnenImouo CIsII1CI 12 U...,...,.,. ~ter number, not CD axceed 12. -- ~ 
)lknember Jury unlll88 demand 

Suportor 12 10'8'" 1517(q) U""""'" medefor 12. 

M/cftigII1 ~~~' 
(u)&-member july un1e88 8 jury of 12 

CIrc:Ut 8 618_ B(r) 1518 NIe Is demanded (local rulea). Even at>-
Mm I w .. VirgInia 88n1 BUpulaaon, " the court flnd8 n 
COI!rict 8 &'II"'.,.. C/rQJI II 

u_ 
neoeaeary ID 8X"''' ... a laKer, a valid 

Unarir'I'IDUI 'NIIIco.-.1ri verdiot may be returned by \lie reo 
'''!selpp' C/rQJI 11(1) 1518_ malnlng 11. 
CJra.It '2 314_ ~ Che.-y ,2 814 ... 8(1) Ii/8 NIe Source: David B. Rottman, st 81. 
~ _eo..t Slate Court OrganIzsIJon, 1995. 

CirIUt 12 814_ Dio1rtct 8(") u-*-,> NatIoIlaI Center lor Slate Courts. 
NCJ-148346. January 1996 
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A_dl" tIIble Z. eMI Jury _ 08_ and llnel aw....s amountll, by sampled ...... nll-. 18112 

~ IoZ 146 112 83.4'110 S2Q,482.272 "'.721 S227,1581 1574 
_ JIoZ 78 311 60.0 8,OCO,1l26 62.821 '53.870 '.740 
AIon'edo, CA 89 43 48.3 10,339,42Q 87.300 258._ 1,600 
CCnInI COIla. CI ea 30 44.1 32,413.1188 "0.000 1.117.713 J5I5O 
_ CA 87 47 501.0 e,lI07,S83 &2..89 148.844 •• _ 
Loo Angel ... CA" ea2 308 e0.8 294.32'.1127 ':Z4.1122 1188.183 3 
0IBng •• CA 281 115 40.9 37.174,204 015.500 323._ 798 
S&n,8emllclno,CA 7Z5 28 S7.3 8.,8C8,f80 68.412 3'4,480 1,207 
San _. CA'28 54 50.8 18,344._ 108.458 286,831 1.000 
Santa Clara. CA 107 49 46.8 21,272.734 87.834 _.182 285 
v ....... CA 78 34 43.8 6.273._ 82.318 lea.336 237 
Filiffteld. C1" 54 29 53.7 2.583.9112 22.850 112.286 900 
_. C1" 81 32 62.5 2.870._ 27.- 112.813 1 
0... FL 360 158 442 44~071 eo,ooo 278.271 _ 
Orange. FL 83 62 62.7 11.272.-fi1O 3',868 234,844 810 
PeIm _. FL 258 189 84.1 29.884._ 54,419 187.0:32 388 
F.an. GA 120 82 61.7 14,246.1148 87.148 233,640 843 
Honolulu. HI tI7 21 38.8 1.473,538 62.792 '33.9158 '5,.44 
Cook, IL 800 347 67.8 200.982.036 82.001 578.98' 100 
nJl'og .. IL 82 37 015.1 4.0::11,308 lJS,0B8 108.884 1 
_ IN 27 .S 115.8 274_ '7.734 '8.80:2 3,000 
_ KY 99 81 81.8 fl,237,480 11,300 '05.720 '80 
_. MA 78 23 30.3 3.133.139 40.280 '38,223 1.273 
U" .'(" MA 82 2B 34.1 3.3'18.N8 60,3'8 '44,.29' 4,000 
_ MA 82 31 60.0 3,078.631 30.750 113.1148 820 
SoAIoIk.MA II. 40 33.1 11,5112.171 '00.000 297,236 700 
_. MA 53 20 37.7 ,_.- 77,otJO '501,242 1 
0aId0nd. MI "8 55 482 22,310,241 80,330 437.468 260 
Wayne. MI 242 123 60.8 84,229.339 144,23' 1573,478 2,!iOO 
II .......... MN 208 '0:3 49.6 .9,S.8.70. 43,/118 '97.099 181 
St. LouJa. lAO 235 107 46.5 8,024._ 16.000 57.375 800 
Bergen.N.I 115 158 eOA 6,151.548 31,200 '01.0'3 4, 150 
Euox. NJ 1158 70 44.3 18,237.715 18,8118 220.829 _ 
M'd"1e_. NJ 140 158 40.0 8,3811._ 25,725 154.438 S46 
New Vorl<, NY eoo 383 80.4 414,551A40 ,60,000 1.183._ 1,1125 
euyahOga, OH 286 181 80.5 26,1J77,6114 18,225 170.905 118 
Fnnu.n. OH 11 & 66 501.8 22,467.780 26,000 _,8158 100 
oIUJegheny. PA 11 1 63 47.7 5.834.128 17,388 114,395 I 

F'I~" PA 818 366 67.8 148,7158,828 100.000 _.4411 750 
_.1X 282 121 482 lD,88D,a14 21JX13 _ , 

Dallas, TX 28' 129 49A :141,221,639 es.'80 1,1114,457 660 
Harria, TX S32 2BO 41.1 317.116$,486 91,9C!2 1.292,634 1 &12 
F_ VA 16' 86 62.8 ,Q,374,- . 44,IIOG 123.501 1 
J(Jng. WA '31 74 158.8 7.1!I!B,017 46,0811 104,1i66 97 
MJlwauklle. WI 118 51 44.0 10,288,834 26,000 208.078 447 

$7,500.120 
'.460.000 
3,873._ 

Ie,2I5O.ooo 
.,aao.ooo 

17,747.000 
8,799._ 
2,000.000 
2,562.000 
4,500.000 
2,611.7~8 

1,500.000 
625,000 

2,368.401 3,8D7.-
8,fI28,610 
2,323,701 

8OO,otJO 
:14. I 43.1159 

2,904,228 
44,600 

3.315,973 
e63.022 
8.7.1120 

'.440.000 
5,000,000 

_,otJO 
8,800.000 !!,5l8.-
7,197','80 

9150.000 ',214._ 
a._.lea 
1,400,otJO 

lIO,300.ooo 6,303._ 
12,1141,828 

1.170.018 
6,3117,828 
1,634,oa! 

123.:188,838 
74.911.128 

a.soo CI'J) 
1.100,0tJ0 
4.189,848 

_: For 7 counJIao (loo Angeles Co .. CA, San Be"edt .. 00., CA, 
Dado Co. Fl., Cook Co..IL. New York Co.. NV. ~ Co.. PA. 

eaDy awardI (NdUCed tar oond:Uofy i MfIIAja ..... iii.. I 'e) 
and _ Co .. lXl.1he_ of pIaI _____ _ ............ otrI'IPie-- DOIa""''''''~S8~1 s, •• 
are baNd not on ~ but on OOIIIiijOlNte 1!nUi ........ ·AnaI_nt_.,pIohItI __ -.... __ 
_ _ __ _ g. AlaI """""'" _1IIIIocI1ncIudao bO!tI ~ 

:I.3'Mo 
6.1 
5.0 

13li 
22 

17.8 
7.8 
e.' 
8.3 

lOA 
S.fl 
3.8 
o 

9.4 
8.3 
2.8 
4.9 
o 

l1A 
2.7 
o 
1.7 
o 
o 
8.7 
2.6 
a 

7.8 
18.8 
3.. 
o 
2.0 
3.3 
3-7 

18.8 
3.3 
4.8 
1.9 

12.8 
.9 

11.9 
12.1 
2A 
1.4 
4.1 
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,c 

~Ix _3. Punl,. ... ~ _.forplaln1l1l_ ...... 
In clvU Jury 111., .. Dy umpled coun_. 1882 

- ArnoI.!!! _II> pIai--
Cotnv p1 QUa JgtaJ MIen M!nIrNTJ Mglmm 

""1 6 AZ. 1 aeo.ooo I8O.COO 160.000 $6O.oco 
Ptmo,AZ 3 2(17,500 "'67 ',600 1112,000 
_. CA 2 78.978 SI,91!8 24,178 56.B00 
Conn c-. CA 1 25,000 25,000 2!i,OOO 26.000 
FnI_,CA 3 1,081,000 -.- 1,000 IIIO,oDO 
Loo~CA' sa 39,742.004 1,103,;46 8,oD1 8.000,000 
OronIio, CA 9 3.783,58J 4'8,178 2,.500 2,2!19,830 
san Fcli-' CA 17 6.183,7C! 303,7liO 600 1,81iO.ooo 
_ a.... CA 2 !5OO,OOO 25Q.000 2OQ,000 300.000 
_ CT" , es,.so 66.460 66,460 86,460 
0-. FL 3 1,710,000 870,000 870,000 871l.ooo 
,",-FL 3 11,7113 8,921 1,283 6.600 
Palm _. FL , 396 396 396 _ 
FIlIOn, QA ,e 2,I103,3G3 1sz,710 6,000 ',250,000 
_ HI "50,000 '50.000 '50,000 1I50,000 
Cook, IL 6 47,3010 9,000 3,000 '6,000 
0uP0ge. IL 2 103.000 6',500 3.000 '00.000 
.-.ot\ KY 8 1511,142 '9,_ '60 so,OOO 
BuIIoIc. MA 1 3,000 3,000 3.000 8,000 
WByne. MI , 3,000 3.000 3,000 3,000 
Hen""*,, MN 4 1V.on 31,708 2.800 sa.soo 
SI. LoUo. Me 6 839.000 106,600 2,600 4M,000 
Becvon. NJ 3 695,000'l1li,333 '0.000 GOQ.OOO 
...... YOlk, NY 9 8,_._ 904O,79C2 26,000 2,666,000 
CUyo/'oOa, OH 3 66,900 2'.987 6._ so,OOO 
Ftanldl" OH 2 60.000 26,000 6,000 46,000 
_ ... PA 6 100.900 16,817 460 26,000 
_. TX 10 816.500 81.660 7,000 236,000 
~. TX 29 110.&00,09 3.-.- 7IlO 80,000,000 
...... TX ...,. 38i?85000 870.114 1,000 7.200.000 
FaJr1ex. VA 7 '76.1lOO 26,000 6,000 60.000 
M.--WI 2 32!i,OOO 1112,500. 211,000 300.000 
_: 13_cldllOl_enylulYtrIoI_In ___ .. , __ -. 

Foe' 8""'" (Loo IongMo Co .. cA. San Bemodino Co., CA, o.t. eo.. FLo COOk Co .. 
II., ...... YOI1< Co., NY • .,., _ Co. TX) punJtw ~ - .... 1\8tI1II8._-,_ ... 
OIIIaior",. _na26~I1""_ not on ........ I>ut .. ~._. 
In • counHes (Palm a.ch Co., FL. Wayne Co .• MI •• F I gl~ Co., PA.. Md PtI.....".. Co., PA) 
p.riIIVe dameg8 __ mey not be ........ 
~n_ onIy"' __ at ... LoeAngolosC<u\l)' ~Qut. 
Los Angeles ouburban ....- .,. not Included 
"TIl ........ ., 1UImIII"'-___ wmera ........ _ 

........ -

14 CMI Justice Survey of Slate CoIJIfB, 1992 



" 
, II 

JURY 

VERDICT 

RESEARCH 

SERIES 

O[ffiJJM~W 
W~~ 
~~ 

Current Award Trends 
in Personal Injury 

1996 Edition 

FILING INSTRUCTIONS: 

File: This release. No. 1.20.2. should be filed in Volume I behind the "CUR· 
RENT AWARD TRENDS" tab. 

Discard: The "Cunent Award Trends in Personallnjury 1995 Edition", release 
N'o. 1.20.1, should be removed from Volume 1 at this time. 

JURY VERDICT RESEARCH SERIES 

- - D - --
LKiioo 
Publications 

Yrllss 9534 No. 1.20.2 



Incident Date to Trial Date - Median Number of 
Months 

Year of Trial Month. .. 
1990 41 
1991 39 
1992 38 
1993 38 
1994 41 
1995 43 

Filing Date to Trial Date - Median Number of 
Months 

Year of Trial Months 
1990 27 
1991 24 
1992 24 
1993 28 
1994 29 
1995 

28 

Settlement Statistics ... Of the settlements rendered in premises liability cases 
between 1990 and 1995. 41 percent were for $50,000 or more, 29 percent were 
for $100,000 or more, 10 percent were for $500.000 or more. and 5 percent 
were for $1.000,000 or more. 

Year Settlement Probability Total Settlement 
Median Range Range Mean 

1990 $60,000 $14,500- S4SO- $245,471 
248,750 5,000,000 

1991 51.250 8,275- SOO- 421,714 
242,500 11,000,000 

1992 24.000 7.500- 56- 164,189 
90,000 7,500,000 

1993 21.500 7,000- 1- 246,430 
100,000 40,000,000 

1994 30,000 9,445- 1- 196,610 
128,000 6.500,000 

1995 30,000 7,500- 100- 280,848 
150,000 5,350.000 

20 

r-

Products Liability 

Awal'd Trends _ .. This category analyzes compensatory awards rendered in 
products liability cases. The analysis revealed that for the years 1990 through 
1995: 84 percent of the products liability compensatory awards were for $50.000 
or mOrc. 76 percent of the awards were for $100,000 Or more, 45 percent of 
the awards We[e for $500.000 or more, 30 percent of the awards were for 
$1.000.000 or more, and 6 percent of [he awards were for $5,000,000 or more. 

Year Award Probability Total Award 
Median Range Range Mean 

1985 $550,000 S337,OOO- $500- $1,091,005 
675,000 15000000 

1986 296,800 222,600- 300- 1,006,821 
445,200 27.599 953 

1987 225,000 75,000- 500- 953,082 
800,000 42,000,000 

1988 434,000 104,000- 3,700- 1,151.594 
1,040,261 25,000000 

1989 -400,000 122,963- 147- 1,063.512 
1,041,000 14,000,000 

1990 315,000 100.000- 1,932- 1,891,455 
1,150.000 122.000.000 

1991 450,000 133.000- 100- 1,329,712 
1,250,000 47,000,000 

1992 401.521 102,375- 950- 1,215,860 
1,109,250 21.000,000 

1993 500,000 131.2SO- 324- 1,379,887 
1,400,000 19,800,000 

1994 379,685 82.647- 400- 2.063,609 
1,701,342 46.000,000 

1995 260,000 65,000- 204- 1,071,834 
994,500 15,278,620 

Most Common Injury Claims in Products Liability ... The analysis of plain
tiff verdicts in products liability cases indicates that the most frequently claimed 
injuries were dealh and asbestos-related illnesses. Death and asbestos-related 
illnesses cases each accounted for 15 percent of the total number of plaintiff 
,·crdic!.S. Finger amputations and hums each comprised 5 percen! of the total 

21 
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Analysis of Total Number of 
Punitive Damage Awards 1965-1994 

Analysis prepared by Jonathan S. Massey 
at the request olSen. Ernest F Hollings 
April 13. 1995 

Summary of Findings: 
• 270 cases with known total 

awards of $953 million 
• 109 additional cases with 

unknown award amounts 
• $1.34 billion estimate of awards in 

all cases 
• $3.5 million average award 
• average of 13 cases per year 

Me. HOLLINGS. I turned on the TV 
in the omce and was amused to see a. 
series of whinJng and mOaning and 
groa.n.tng With respect to punitive dam':' 
ages. This contract crowd Is going In 
two different directions. Under the con
tract now, the welfare recipient Is to 
show more responsibility. Under the 
contract, we have a family. They do 
not want Government In anything, but 
they want it In everything. They want 
It In the family. I would think that 
would be the last thing, to get Into the 
family. But the contract crowd wants a 
family b111. And. of course. fundamen
t.aJ. to the family Is that we puniab the 
child when It misbehaves. We spa.nk 
the baby and tea.ch It some d.iacipUne 
when it misbehaves and teach it how to 
do right as opposed to dolng wroIll'. 

But when it comes to la.rge corporate 
Amer1ca and manufacturers. there 
should be no sJ)8.Dktng. All of a sudden, 
1t coata consumers. Mr. PreSident, who
ever thought Cor a. second that this bill 
is in the interests of consumel"8? It i8 
the biggest !ra.ud that ever tried to be 
perpetrated on this august body. Every 
consumer Organizat1.on in the United 
States of any size, care. or responsibil
ity Is absolutely opposed to the bill. 

And with regard to the better legal 
minds of the American Bar Aasocia
tion. the State supreme court justices 
and their Conference of Chief Justices 
of the several State supreme courts, 
the Conference of State legislatures, 
the attorneys general, oh, yes, they are 
going to look out for them? tib-uh. DO, 
they are loc.king out for manufactur
ers. I...·ook at the section in here that 

exempts the manufacturer. They have 
all of these great provisions in here be
cause they say they are so concerned 
about consumers. except when you 
mention manufacturers. They say, by 
the way. manufacturers should be ex
empt from this bill. 

Now, come on. I will ~ead several 
things about punitive damages, and I 
will go right to the heart of the 188ue. 
It i8 not saVing consumers' pocket
books and costs. This crowd knows the 
cost of everything and the value of 
nothing, The truth of the matter is on 
account of product liability in this 
country of ours, we have the safest 
products and we are saving our citi
zenry from injury. from ma.1m1ng, from 
bl1ndnesa, from being k1l1ed over and 
over again by the millions. Why do you 
think there were over 19 million car re
calls In the last 10 years? We went to 
the Department of Transportation and 
we swnmed up all these automobtle re
calls. And if you think the btl' auto
moblle compa,niea-not only in the 
United States, but Toyota in Japan, 
and others-a.re recalling defective 
automobiles to save consumers 
money-they are doing it to save them
selves money on account of product li
ability, because they are going to get 
nailed. And so to save themselves 
money, they save Uvea and injury to 
the consuming publJc. It 1s not the 
pocketbook that we are involved with 
here. On the contrary, it is the safety 
of products and the safety of our c1t1-
zepry. 

So let us quJt bringing all of these 
cases, one by one, out here, and say, 
ah. what a terrible. punitive da.mage 
verdict this is and thereby we have a 
national problem, Not so, 

The states have handled this. And 
ra.the.r than going into this case or that 
ca.se---J do not countenance for a second 
that there are not some mistakes. 
There are mistakes everywhere in the 
administration of the law. That does 
not ca.ll for national legislation. But. 
in a general eenae, it you take all the 
product liability verdicts In the lut 30 
yea.nt--a.nd this 18 what we asked when 
we 8&W the wttn88B ta.ke the stand In 
the Commerce Committee. We asked 
Jonathan S. MasseY. an ~rt who had 
defended punitive d.amages before the 
U.S. Supreme Court. allegedly the 
most experienced attorney. I sa.1d. yes, 
but I sttll get these anecdotal incidents 
of what we would call outrageous puni
tive damage findings. 

I said, "Could you please go and get 
into the record exactly all the punittve 
damage verdicts for the last 30 years, 
since 1965, and. nnd out just exactly 
how ma.ny there were, ·and what were 
the amendments and then add them all 
up?" With respect to that. I ask unani
mous consent to have this material 
printed in the RECORD. 

There being no objection. the mate
rial was ordered to be printed in the 
RECORD, as follows: 
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Han. ERNEST F. HOL.LINGs. 
U.S. Senate Committee on Commerce. Science 

and Transportation. Washington, DC. 
DEAR SENATOR HOLLISOS: ..... t Lhe hearing 

on April 4, 1996 befoM! the Consumer Affairs, 
Foreign Commerce. a.nd Tourism Committee 
of the Committee on Commerce. Scienco, 
and Tra.nsportatlon on 8. 565, the Product LI· 
abiU ty Fairness Act of 1995. you asked me to 
compa.re the S3 bUlleD tn punitive damages 
awarded in the PennsoU v. Tenco case with 
the surn or punitive damage awards in all 
product lJab1l1ty cases since 1966. 

The attacbe~ pages show tbat punitive 
damage awa.rds in prOducts liability C&Se8 
since 1965 come to a fraction of tbe S3 b11Ilon 
nlfUre. For producta liability cases In which 
the punitive damage award Is known, the 
total comes to $963,073,079. There are 109 ad
ditional cases In which the punitive damage 
Award Wa.8 Dot reported by the court or e1-
iller party, most I1kely becau.se it waa not 
large. U one were to enrapola.te Cor those 109 
cases by taking the average a.ward In C8.8e8 

In wh.1ch the punitive a.ward 18 known
whJch would err on the side of the Innating 
punitive d&ma.ge a.wards In producta lIablUty 
ca.se&-the total of punitive damage awards 
In all products liablllty ca.ses since 1965 
would come to only S1.337.832.211-le88 than 
balf the award In Pennzoil v. Texaco. 

I hope this infonnation Is of &8Slstance. 
Sincerely. 

JONATHAN S. MASSEY. 

PRODUCT LlABILn'Y PllNmVE AWARDS. 19M
PRESENT 

Alaba.ma-20 ca.se&-S58,604.000; 9 additional 
cases with unknown amounts. 

Alaaka....:...2 caae&-S2.520.000; 
case with unknown amounts. 

a.ddi tiona! 

ArIzona-6 ca.se&--S3.362.500; 3 addi tiona.l 
cases with unknown amounts. 

Alab&ma-l case-S25,OOO,OOO; 0 additional 
cases with unknown amounts. 

Alaska.-l case--Sl,()(X),OOO; 0 additional 
cases with unknown amounts. 

Arlzona-2 ca.se&-$6,OOO.OOO; 3 additional 
cases with unknown amounts. 

CaUfornia-17 ca.se&-S35.854.()(X); 9 addi
tional cases with unknown amouBts. 

Flonda-l case--Sl.OOO,OOO; 0 additional 
cases with unknown amounts. 

Connectlcutr-l case-S6B8.000: 0 additional 
cases with unknown amounts. 

Florida-l case--SS19,OOO; 0 additional cases 
with unknown amounts. 

Callfornla-4 ce.ses-S3.61S.653; 0 additIonal 
cases with unknown amounts. 

Florida-l ce.&e-S'l50.00D; .0 additional caae8 
with unknown amounts. 

Callfornia.-3 casea--S2.425.000; 0 addltton&.l 
caSes with unknown amounts. 

Colora.d0--3 casea-S'l.350.000; 1 addi tlon&.l 
case with unknown &mounts. 

Connecticut-O caae&--SO: 1 additional case 
with unknown amounts. 

Dela:wa.re--2 oa.se~5,lOO.OOO; 0 additional 
cases with unknown &mounts. 

Florida-26 cases-S40,607 ,000; 9 add! tlon&.l 
cases with unknown amounts. 

Callfornla-l ca.se-S3O.000; 0 additional 
cases wi t.h unknown amounts. 

F1orida-2 cue-$3.500.ro:t. 0 additional 
cases with unknown amounts. 

Georgia-lO cases-S43,378.333: 3 additional 
cases with unknown amounts. 

HawaU-l case-Sll,250.000: 0 additional 
cases with unknown amounts. 

Idaho--O cases-SO: 1 add! tional case wi th 
unknown amounts. 

Illinois-IS cases--S+t.l49.827: 3 additiOnal 
cases with unknown amounts. 

Minnesota-l case---S7,OOO.OOO: 0 additional 
cases with unknown amounts. 

llIinols-3 cases-S5.<XXl.<XXl; 0 additional 
cases with unknown amounts. 

lndiana-l case--$.500.OClO: 0 additional cases 
with unkno""":'! amounts. 

Iowa-l case-SSO.OOO: 2 addi tional cases 
with unknown amounts. 

Kansas-7 cases-S47.521.500: 1 additional 
case with unknown amounts. 

KentuckY-2 cases--S6.500.COO: 0 additional 
cases wltb unknown amounts. 

Loui81ana-2 cases--S8.171.885; 0 additional 
cases with unknown amounts. 

Malne-3 cases-SS.1l2,500; 0 additional 
cases with unknown amounts. 

Maryland-3 CASes-$Tl,200.000; 2 additional 
cases with unknown amounts. 

MlchJgan-2 cases--S400.000: 0 additional 
cases with unknown amounts. 

Minnesota-4 ca.ses-SlO.OOO.OOO; 1 addi
tional ca.se with unknown amounts. 

M18SisslPPi-4 casea-S2.790.000: 1 additional 
case with unknown amounts. 

Mis80url-9 case&--S20,785,OOO; 1 addi tlonal 
case with unknown amounts. 

Montana-2 case&-sI,600.000: 1 additional 
ca8e with unknown amounts. 

Nevada.-l case--S40,OOO: 1 additional case 
with unknown amounts. 

New Jersey-4 cases-S900.000; 5 additional 
cases with unknown amounts. 

New Mexic0--4 casea-Sl.715.000; 1 addi
tional case with unknown amounts. 

New York-7 ca.ses-S6.019.000: 6 additional 
cases with unknown amounts. 

North CaroUna-2 caseS---S4.500.000; 0 addl
tlona.l ca.ses with unknown amounts. 

Ohl0-6 cases-$1.393,OOO; 1 additional case 
with unknown amounts. 
Oklahoma~ cases--SI5,390.000; addi-

tiOnal C&8e wltb unknown &mounts. 
Oregon--3 case&--$62.700,OOO; 0 additional 

cases with unknown amounts. 
Pennsylva.nla-5 ca.ses--S16,298.000: S addi

tional cases with unknown &mounts. 
Rhode Island-I. caae--$9.700.000; 0 addi

tional cases wtth unknown amounts. 
South Carollna-5 ca.ses-$2,945,500; 4 addi-

tional cases with unknown amounts. . 
Rhode Island-l case-SlOO.OOO: 0 additional 

cases with unknown amounts. 
South Dakota-l case---S2.500.000: 0 addi

tional cases with unknown amounts. 
Tennessee-4 cases-S4.720.000; 3 additional 

ca.ses with unknown amounts. 
Texa.s-38 cases--S217.098,000; 19 additional 

cases with unknown amounts. 
Utah-l case-S300,OOO; 0 additional cases 

wltb unknown amounts. 
Vlmnia-2 case&-$340.ooo; 0 additional 

cases with unknown amo ..... nts. 
West Vlrg1n1a.--3 casea-S2.433.100; t a.ddl~ 

tional cases with unknown amounts. 
Wlsconsln-7 cases--$lO.622.000; 4 additional 

cases with unknown amounts. 
Florida-l case-$2.500.000; 0 addltlona.l 

cases with unknown amounta. 
Wisconsln-2 case&-S26.000.000; 0 add.1t1onal 

ca.ses with unknown amounts. 
District of Colwnbia-l caae-#.500.000; 0 

additional cases witb unknown amounts. 
Grand total-270 ca.ses--S953,073,079; 109 ad

ditional cases with unknown amounts. 
Avera.ge punitive award: S3.529,900. 
Fatrapolated total of all awards: 

SI.337.832.211. 
Mr. HOLLINGS. Mr. President. the 

pages show that punitive damage 
awards in product Uabl1i ty cases since 
1965 come to a fraction of sa billion. To 
be exact, they come to $1.337,832,211. 

Why does this Senator say "a frac
tion" of sa billion? If we go to the 
Penrizoil versus Texaco case. of busi~ 
nesses suing bUSinesses. what do we 
get? We get almost a $12 billion verdict 
that included what? It included a find~ 
tng of punitive damages in the amount 
of 3 billion bucks. 

In other words. of all the product li~ 
ability' punitive damage findings in the 
last 30 years amOunting to $1.3 billion. 
we have one business~against~business 
case of sa billion. Or another one. since 
they are picking out cases. I will pick 

. the Exxon Vald~~t.!1 case where 
Exxon was sued ~·ca.tiW·~th 
a verdict of what in punitive damages? 
Mr. President. $3 billion. 

1 cannot find out the amount for 
businesses, there are so many of them. 
But it Is up into the billions and bil
lions of dollars. IT this Congress was 
really interested in lowering the ver
dicts in tort cases. they would go right 
to the bUSinesses suing businesses. 
They would go right to the automobile 
accident cases. They would go to all 
the other kinds of tort cases. 

The fact Is that. of all the civil nnd~ 
ings in the United States of America. 
tort filings only amount to 9 percent of 
the total amount of civil findings; and 
of the 9 percent. product liability 
amounts to 4 percent of the 9 percent 
or .36 of 1 percent. 

Another problem solved by the 
States. The Supreme Court Justices 
and legislatures say we handle it. and I 
will go right, for example, to my own 
State of South CarOlina with respect to 
punitive damages. 

In a recent case of the State versus 
Rush. but the heading would be Gamble 
versus Stevenson, an appeal of the 
Southern Bell Telephone Telegraph. 

Now. I read from the opinion of the 
Supreme Court as follows: "In South 
Carolina punitive damages are allowed 
in the interest of society." Listen to 
that. We would think punitive damages 
was the most..beinous offense that ever 
occurred without any relation in the 
world to the good it has done. 

Why do we fine motorists for speed~ 
tng and diSObeying our motor vehicle 
laws in America? We fine them. Why do 
'we fine the others for their various 
crimes? To make certain they do not 
commit them again. Similarly, with 
manufacturers. 

Punitive damages--fine them. to 
make absolutel¥ sure that they do not 
repeat their wrong. 

They would say we cannot lose, we 
are making money. So why has ChryB~ 
ler recalled 4 milUon cars to fix the 
back latch on the door? Not on account 
of the cost. They could get ny with 
tha.t. They would leave it there. but 
they know that there are chances now 
brought to the attention of the public 
that they ~ not only going to be ver
dicts against them in compensatory 
damages but in pUnitive damages. No 
longer can they factor it in the cost of 
product because of punitive damages. 

This is the very element that is 
bringing about the safety-not taking 
care of the parties involved but taking 
care of society. generally-that is the 
point to be made here. 

The first sentence: 
In South Carolina. punitive damages are 

allowed in the Interest of society in the na
ture of punishment and as n warning and ex· 
ample to deter the wrongdoer and others 
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Mr. Chairman and Members of the Committee, our Statement is submitted on 

behalf of the Conference of Chief 1ustices at the request of the Conference's President, 

the Honorable Ellen Ash Peters, Chief Iustice of the Supreme Court of Connecticut. 

The Conference of Chief 1ustices (CC1) is the primazy representative of the State 

courts, providing them with national leadership and a national voice. It is composed of 

the highest judicial officers of the S6 State, Territorial and Commonwealth court systems 

and the District of Columbia. CCI represents the State courts similar to the way that the 

National Governors Association represents the executive branch of State governments. 

This Statement is prompted by an invitation from the Senate Commerce 

Committee to CCJ to testify on the product liability provisions contained in S. S65, the 

wProduct LIability Fairness Act of 1995". We are grateful for this opportunity to make 

our position known to the Committee. This Statement expresses CCls long-standing 

position on Federal product liability legislation, and our escalating concern about the 

unforeseen and sobering consequences of routine Congressional preemption of State 

law. 

The Conference of Chief 1ustices welcomes needed reforms. Those refonns have 

been or are being passed in almost every state, however, it has long been the policy of 

the CCI to oppose Federal legislation that would preempt State law governing 

substantive rules of tort liability. The legislation in question does l!Q! deal with Federal 

question jurisdiction or any Federal cause of action. It pertains, instead, to an area of 

law that has long been the primazy responsibility of State courts. Access to the Federal 

courts on these issues has come only through diversity jurisdiction and, in those cases, 

. involves application of State law. 

To come quickly to the point, if the primazy goal of this legislation is to provide 

consistency and uniformity in tort litigation, we are concerned that its effect will be the 

opposite. Preempting each Staie's existing tort law in favor of a broad Federal product 
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liability law will create additional complexities and unpredictability for tort litigation in 

both State and Federal courts, while depriving victims of defective products of carefully 

reasoned principles and procedures already carefully developed at the State level. The 

critical experience of State courts with the long process of interpretation and consistency 

on major points of product liability law tells us that Federal legislation is not the answer. 

Re-inventing tort law must occur by and through the State courts and legislatures that are 

best situated to determine and control the impact of refonn within ~eir own 

communities. 

Over the last thirteen years, CO has confronted and challenged predetermined 

reform efforts for a Federal Wfix" of product liability law.1 Without dwelling on a long 

recitation of statistics, we believe that a few numbers from the State courts are 

instructive.2 Data, routinely collected by the National Center for State Courts, indicate 

1 (1983) CCJ Resolution: opposing 5.2631. . 
(1987) CCJ Resolution: favoring stateoby-Slate raolutioD otton !dorm issue. 
(1988) CCJ Resolution: rea.f!inning oppositiOD to broad tederal pr=mptiOD or state ton law and opposin, 

H.R. J J J J, the Uniform P,otiucJ Sa/lly Act. 
(1988) CCJ Resolution: opposing S.473 and H.R. 2238. the Glnln'/ Avlatioll Aceldlllt Uabilily SJandJZlods 

Act. 
(1990) CCJ Congressional Testimony: opposing S. UOO, the P,gduct Uobilily RI/orm Act , bdo~ the 

Senale Consumer 5ubcomminee ot the Commiuee OD Commm:c, Science and Tr.ansponatioD 
(Feb. 22). 

(1990) CCJ CODgressiOnal Testimony: opposing S. Noa, the I?oduct Uobl/ity RI/orm Act, bdo~ the 
Senate 5ubcomtDinec OD COWU and Adminislnlivc Praai= or Ihc Committee on the JucliciaJy 
(Jul. 31). 

(1991) CCJ Congressional Testimony: opposing S. 6-10, /hI F+oduct Uobillty RI/orm Act, bdo~ the 
Senate Consumer Subcomminee or the Committee on Commerce, Science and TlUISpOnatioD 
(Scp. 12). 

(1992) CCJ Congressional Testimony: opposiDg s.6-I0. beto~ the Senale Subcommittee on Courts and 
AdminislntiYC Praai= or the Comminee on the Juclidaty (Aug. 5). 

(1993) CCJ Congressional Testimony: opposing S.687, TIt, Pn>duct Uobility Foi,.,.'M Act, bdo~ the 
Senate CoDSWIICr Subcommittee of the Committee OD CoIllmert:C, Science and TransponatioD 
(Scp.23). 

(1994) CO Congressional Tc:sIimony: opposiDg S. 687. Tltl Pn>duct Uability FO;,.,.'M Act, tlcfo~ the 
Senate Juclidaty Commiltee (Mat. 15). 

(1995) CCJ Congressional Testimony: opposing S6ctlon JOJ 0/ H.R. 10. /h, Common S.fIN lAIo/ 
R'I_ AcJ 0/ J99J,lUbmittcd to the HOIIIC otRepracntatM:s JudiciaJy Commiuee (Feb. 13). 

For over _nteen yors. !hi National Stale Coun S~tislics Projecl. • joinl efTon or the Contemlce or 
State Coun Administr.llotS, the State Justice InstiNte. the U.S. B~u of Justice S~tisti~ and the 
Nalional Center tot Slale Couns. h:ls been the onlv crrectivc mcch.,nism tor collecting and compiling 
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that in 1992, roughly 9".4. of the approximately 10 million new civil filings in State 

seneral jurisdiction courts were tort cases (1,000,000), see attached Chart 1: The 

Composition of Chil filings (1992>' Only about 4% of the new tort filings in State 

seneral jurisdiction courts were product liability cases (only about 40,000 products cases 

for the entire country in 1992), see attached Chart 2: Composition of Tort Filings (992). 

Product liability cases decided at trial comprise less than 3% of all torts reaching trial.3 

Between 1986 and 1992, new non-auto tort filings (e.g. product liability, medical 

malpractice, defamation) remained relatively constant, falling and rising only m~derately 

over that period, and ending in 1992 at a level just slightly above the 1986 level, see 

attached Chart 3: Total Non-Auto Tort Filings Trends (1986 -19922.4 

CCJ is aware of the current allegations from some quarters of excessive legal 

costs, stunted product development, insurance unavailability, and American inability to 

compete in global markets. To the extent that these allegations are factua11y supported, 

, 

Slatistical data on the work of Stale courts. The State courts' statistics, used in this Statement to describe 
ton filings and trends, are takeD from: Slat. CDllrt CDS.ltHJd Statistics: AMlial IUporl 1992 (Marcb 
1994), National Center for State Courts: Williamsburg, VA. p. 50. 

. Tbc composition of IOns deciclcd II trial rdIcdS numbers ptherecl £rom 27 large wban IriaI courts in 
1989. Those Dumbers are coDSisteot with 1994 prelimill&lY (unpublished) ligures repo~ by juri$dictions 
cwrently participating iD the llltional Civil Trial CoUll Wormation Network (CTCN), a two-year project, 
ftlnded by the U.S. Bureau of Justic:c Statistics and managed by the Research DivisioD of National Center 
for State Courts. CTCH llatistics are derived from 16 reponing jurisdictions, which together avmaged a 
rate of 2.7% of the ton CISCI., excluding asbestos, beina decided at trial; half of the 16 juri$dictioDS 
reponed products' IriaI rates of lcsI than 3')1 .. 

DIll collected through the Administntive Offic:c of the U.S. (Federal) Couns, cxclucllna asbestos cases, 
Ibow that, £rom 1985 10 1991, Federal coun liIinp have declined almost 40%; _ ClaIanter, Man:, 
SlDf.m.ftt Dft s'640, Senate Consumer Subc:olDllliuec (Scp. 1991). A.naIysis of both State and Federal 
COWl civil c:ascloads iadicate that a more sianificaDt iDCRaSC in IOn filings 1118)' be found In propeny 
riJhts cases. Within a pw:n state, OlinS trends IUUest that wriations or "spikes" ill \he number of 
prodUClliabiJily lilinp are related to Slate legislatiw: changes enacted during that period. For example, in 
_ra1 states, anticipating new Slate statutes cxpeaed to ~n12SC pl~intilfs, spikes rdIectedthe 
Iwtening of p!a;ntiD's to file under cxiltina rules. 
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the runedy lies with State courts and State legislatures, which can best determine and 

allocate the social and economic impact of present law on their own commWlities.S 

We might point out, for instance, that Arizona tort law is controlled by provisions 

of the Arizona Constitution (see, for instance, article 2, section 31, and artide 18, 

sections S-8). If S. S6S were passed, it would invalidate these provisions of the Arizona 

Constitution. While this is a result that some Arizonans might desire, we must 

remember that these constitutional proVisions were very important to the framers of the 

Arizona Constitution. These citizens of Arizona were recently offered a chance to 

amend or repeal those provisions and, in a hotly contested campaign. flatly rejected the 

opportunity. Thus, in addition, we submit that, as far as a State like Arizona is 

concerned, the people have already spoken. 

, II is too ofteD OYeflooked that there presently exists amoDg the States a high degree orunilormity 00 major 
p:lints of product liability, achieved over many decades t.hrough tens or thousands or cross citations of 
prcccclents in Stale cue law aDd by rcson 10 such widely accepted sources as the Rwstatwmwnt a/Torts, \he 
Uniform Commwrcial Cod" and the National Con/trwnc. 0/ Commiuionwrs on Uniform Law. U.S. 
Governmenl AcanlntiDg Office, Product Liability: Verdicts and Case ResolutiOD in Five States, 
GAOIHRD-89-99 (September 29, 1989). Looking al 21 years of product liability ~cts, RSCalChers 
with the American Bar Foundation find that jury verdicts in products cases are Dot incoherenl IIDd 
unpredictable, bul r2!ber, have persistent, iDtelligible patterns. Their patterns of product liability cases 
Chat went to tria1 are quite dilferent from the rhetoric or ton reform. The system is Dot described by cases 
involving consumer products, phannaceutical products or recreational equipmenL Instead it is a system 
described first by cases involving products encountered in \he workplace and scc:ond by cases involving 
vehicle-related products. Tbc: most likely plaintifl"s are male, blue-collar workers with injuries affectiDg 
their wage-caming capacity, ICe Daniels, Stephen, and Martin. Joanne, (1993) Don't kill thw M.sswngwr 
Till YOII R.ad thw Musagw: ProdIiCts Liability Vwrdicts In sa Califomia COllntlws, J970-1990, ~ 
System Journal V. 16, N. 2, pp. 69-9'. 

Thirty-DiDc stales either do DOl permit punitive dama.es or M\"C wen IIep5 10 reduce the 
frequency and size 01 tlIc punitive damage awards through state-levcllon reform. Following Haslip (111 
S. CT. 1032 [19911>, _some oC the nine remaining states have ti.htened their standards, sec note , in 
Koenig, Thomas and Rustad. Michae~ Thw QIIiwt Rn-oilition Rwisil.d: An EmplrltIJl Stlldy 0/ thw Impact 
0/ Stat. Tort R./omo on PMnitlw Damagu In ProdIiCts Liability, Justice Smem Journal V. 16, N. 2, p. 
23. 

U.S. GovmImenl Accounting Office, Liability Insurancw: EJrwcts 0/ R.cwnl ·C,isis· on 
BII$in.sslS and othu Or-,ani:alioll$ (1988) CiAOIHRD-88-04). Wall Streel Journal, ABA R.part U,.,u 
Ov"halll 0/ Insuranetliability Law$ and Antit1"llsl Ezwmplion, (12118188) B 1. 

AfriI1,199l ODic' o/Gov,m",,"t Rdations 
NATIONAL CENTER FOR STATE COURTS 

1'Il10 N""" 101-. _ s.. .. 1710 
Ali ................ mot 

Ttl: ('IOl) 1414200 F"", (701) 141-020' 

c.nr ..... o(Chicl J..aica 

a...-ons.," 
.... ' 0(11 



• 

Arizona provides a further example of the effect of the provisions of S. 565 

Section. 10 preempting State laws on joint and several liability and comparative 

negligence. Within the last few yeats, the Arizona legislature has enacted a 

comprehensive scheme dealing with comparative negligence and contribution among 

joint tortfeasors and has abolished joint and several liability in most circumstances. This 

legislatioll was the product of an intense debate in the legislature, and many of its 

features were the result of compromise between competing interest groups in this State. , 
As the legislation now stands, it is a thoughtfully crafted legislative expression of the 

will of the people of Arizona. There is nothing to be gained in having this careful 

regime overturned by Federal legislation with unpredictable consequences on a national 

scale. 

If the search is for a single settled law, the goal will not be achieved through 

Federal legislation. S. 565 would replace all related State law and substitute Federal 

standards with novel and untested terms and concepts.6 The new standards of S 565 

would be imposed in a single overlay upon the 56 existing State court systems as well as 

the Federal courts. The overlay will fit somewhat differently in each instance and will 

impact some States more heavily than others. But in each instance we will have, in 

conjunction with existing State practices and procedures for tort law, a new and 

contradictory system of Federal laws for product liability cases. 

It follows that the Federal standards, how:ver well articulated, will be applied in 

many different contexts and inevitably will be interpreted and implemented differently, 

not only by the State courts but also by the Federal courts.7 Since the legislation does 

6 CCJ is 1)0/ routinely opposecllO all expansion or fcderaI jurisdiction. For instance, it does DOt oppose 
Jesislation that wuuld Cl'Qt& DeW. but limited. ICCIISS 10 rederal CIOIItU Cor mass lOR _ Irisin, from I 

lin&1e eawuophic ewnt. 

7 1bc Federal Courts SI\Jdy CommiD.ef: (!,CSC) does not spcci1ically discuss routine product I~bility 
Utiption. lis recommendalions Cor elimination or ratriction or diversity jurisdiction run counler, 
however, 10 the assumption underlYing the proposed redeDl produc:ts liability SI.'IUIC. 
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Dot create Federal question jurisdiction or I Federal cause of action, it would leave 

primary adjudication to State courts, where these cases have been traditionally tried. 

Access to the Federal courts will continue to come only by diversity jurisdiction. 

Thus we will not only have State courts interpreting and applying a mix of State 

and Federal law in the same case, we will also have the Federal courts, Wlder diversity 

jurisdiction, interpreting and applying the same mix. Moreover, State Supreme Courts 

will no longer be, as they are today, the tina.I arbiters of their tort law. Federal statutory 

standards, even without Federal question jurisdiction, will make the Supreme 'Court of 

the United States the court of last resort for a new class of cases, with State and Federal 

questions stretching far beyond its current jurisdiction. A legal thicket is inevitable and 

the burden of untangling it, if it can be untangled at all, will lie only with the Supreme 

Court of the United States, I court that many experts feel is not only overburdened but 

also incapable of maintaining adequate uniformity in existing Federal law as it is 

variously interpreted by the 13 United States Courts of Appeals. 

The negative consequences of S. S6S for federalism are incalculable. With the 

proposed legislation reaching so far into substantive civil law, States will be forced to 

provide the judicial structure, but will not be permitted to decide the social and 

economic questions in the law that their courts administer. Enactment of S. S6S would 

alter, in one stroke, the fundamental principles of federalism inherent in this country's 

tort law. CCJ finnly believes that tort reform remedies must lie with State courts and 

legislatures, which are most aware of and best situated to determine the social and 

economic impact of present law in their own communities. S. S6S is a radical departure 

from our current legal regime and is neither justified by experience nor wise as a matter 

of policy. 

CCJ thanks the members of this Committee for the invitation to express its 

views on S. S6S, and will consider questions that members may have. 
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Chart 1 
Composition of Civil Caseload Filings 
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Chart 2 
Composition of Tort Filings 

General Jurisdiction Courts (1991) 
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Chart 3 

Total Non-Auto Tort Filings 
Trend for Nine States 
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CONFERENCE OF CHIEF JUSTICES 

RESOLUTION XIV 

Federal Product Liability Legislation 

WHEREAS, since 1883. the COnference of Chief Justices (the Conference) has opposed "Jlroad 
federal legislation" that would preempt state produd liability laws. this policy has been 
continuously reaffirmed through Conference resolutiOns. testimony by Conference 
members. and correspondence; and 

WHEREAS. If the search Is for a settled system of law. congressional efforts to cteate and Impose 
conSistency and uniformity In tort law will have the opposite effed by creating additional 
complexity and unpredidability In litigation during the period required for common-law 
Interpretation of new federal statutory definitions;. and 

WHEREAS. any needed reforms In tort law should occur In and through state courts and legislatures. the 
Institutions best situated to determine and control the Impad of reform within their own 
communities; and 

WHEREAS. state produd liability law has achieved substantial uniformity over a thirty-year period. 
largely based on the principles set forth In sedlon .02A of the RESTATEMENT . 
(SECOND) OF TORTS. as adopted In almost every state. The American law Instltute 
will issue a RESTATEMENT (THIRD) OF TORTS based on I thorough study of all the 
relevant legal and economic developments in the list three decades. reneding a careful 
evolution of the law and an emerging CQnsensus on fundamental principles of tort law In 
general and prodUd liability law In particular, and 

WHEREAS. federal preemptive legislation Is both unnecessary end poses a serious threat to 
fundamental principles of federalism by Invading the traditional and fundamental sphere 
of state court responsibility and by Including such radical CQncepts as the proposition that 
the United States COurt of Appeals should be the final arbiter of state tort law. 

NOW. THEREFORE. BE IT RESOLVED that the Conference strongly opposes federal preemption of 
existing state produd liability law. both as I measure contrary to the need for speedy 
and eCQnomical resolution of disputes and as In unwise and unnecessary Inwslon on 
principles of federalism. 

Adopted as proposed by the Slale-Federal Relations Committee of the Conference of Chief Justices at 
the Forty-sixth Annual Meeting In Jackson Hole. Wyoming. on August •• 1994. 

OffiCI 0/ Government Relotions 
NATIONAL CENTER FOR STATE COURTS 

1700 NoM 104 __ ",.... Suu 1710 
Mift ...... v ...... 2%2Of 

Ttl: (701) "I~OO 'II< (701) .. 1- Ila.' ?NftI CIl'I S. 56' 
... 110(11 



Immunity for Biomaterial Suppliers 
Will Jeopardize Public Health and Safety 

And Leave Many Victims Uncompensated 

The Biomaterials Access Assurance Act of 1997 (BAAA) immunizes from liability most 
suppliers of "raw materials" and "components" used in the mar,ufacture of medical implants, 
even if there are deadly consequences that derive from these "biomaterials." It would also allow 
a court to impose costs and attorney's fees against any victim who los~s in court. This proposed 
law would endanger public health and safety, and prevent many victims from obtaining fair 
compensation for their injuries. 

LOSS OF DETERRENCE 

The tort system deters companies from producing products that harm 
people. Immunizing suppliers will significantly weaken this deterrence 
function. 

• Suppliers are often in the best position to determine the safety of 
their biomaterials. Immunity from litigation will remove an important 
financial incentive for companies to properly research and test their products, as 
well as to warn manufacturers or the public if they suspect that their components 
are being used in an unsafe manner. 

• Suppliers sometimes know exactly when their product is being used 
unsafely. Because many biomaterials suppliers know the dangers associated 
with their product's use, they must be relied upon to do something about it. In 
one California case, the vice-president of a company that sold hospitals 
polyethylene tubing for manufacturing heart catheters testified that the company 
was aware its tubing was being used in a manner that injured patients, yet 
acknowledged it had never questioned the use nor conducted tests to determine 
whether the tubing was suitable for heart catheters. Putensen v. Clay Adams, Inc., 
12 Cal. App. 3d 1062 (1970). 

• FDA regulation is not an adequate substitute for the deterrent 
function of the tort system. Biomaterials suppliers, particularly of 
component parts, often assert the need for immunity based on the excuse that the 
FDA has already determined these devices to be safe and effective. According to 
a 1990 House report, more than 98% of medical devices then on the market had 
not gone through the FDA's full pre-market approval process for either safety or 
effectiveness, nor had 80% of the most dangerous devices had similar review, 
because of a "temporary" exemption in 1976. House Report 808, 10 I st. Cong., 
2d. Sess., 1990, p. 14 et seq. 

(over) 

Public Citizen's Congress Watch' 215 PennsylvJnia Ave SE, Washington, DC 20003 
(202) 546-4996' Fax: (202) 547-7392 • www.citizen.org 



REDUCED DISCLOSURE 

The tort system also protects the public by forcing companies to disclose 
important internal information about defective products through the 
discovery process. 

Discovery, whereby parties in lawsuits obtain information from each other, allows the 
patient to determine the facts surrounding the design, testing and manufacturing of a 
medical device so the proper party is held accountable. The im -nunity provided under the 
RAAA will ensure that adequate discovery never takes place, so a culpable supplier may 
escape exposure, a patient may never learn who is responsible for his or her injury, and 
neither the public nor regulators may be alerted to product dangers. 

LOSS OF COMPENSATION 

The tort system provides the means for victims to obtain compensation for 
their injuries from culpable wrongdoers. Determination of liability that is 
made by a judge or jury on a case-by-case basis is the fairest method to 
compensate victims. 

• The general grant of immunity provided to companies under the BAAA is 
arbitrary and inflexible. Existing product liability law properly allows a judge or 
jury to consider on a case by case basis whether to hold a supplier liable 
depending upon a variety of "risk vs. utility" factors. Liability factors include: 
whether the device's benefits outweigh its inherent risks (e.g., brain shunts have 
great utility vs. risk, while cosmetic implants have comparatively low utility vs. 
risk), the likelihood of injury, the availability of substitute products, and the 
importance of risk awareness and warnings. 

• The "loser pays" provision contained in the BAAA is a Draconian measure, the 
effect of which will be to allow culpable suppliers to entirely escape liability. 
Under "loser pays," even victims with very strong cases against suppliers would 
fear pursuing a legitimate claim, on the chance that they could lose and be 
economically devastated by having to pay considerable legal costs on top of 
substantiated medical bills. 

• Under the immunity provided in the BAAA, Americans injured by silicone used 
in jaw or penile implants could only sue a company like Dow Coming if it were 
both the supplier of the silicone and the manufacturer of the device. Where it was 
only the silicone supplier to other manufacturers, Dow would be immune even if 
it were the most culpable party and did not conduct adequate testing or provide 
sufficient warnings. This could leave thousands of citizens uncompensated. 



Medical Devices Can Be 
Dangerous to Your Health 

Manufacturers say they need the Biomaterials Access Assurance Act of 1997 
because their safe products are being threatened by litigation. However, such 
medical devices, including their component parts, are often dangerous or 
defective. They should never have been on the market. 

• Medtronic's Pacemaker Polyurethane-Insulated Leads 

Pacemaker leads are one of two components in pacemakers. According to a 1992 
General Accounting Office report, For Some Cardiac Pacemaker Leads. the Public 
Health Risks are Still High, between 1977 and 1984, 15 new Medtronic pacemakers leads 
were marketed, none of which had received FDA approval as "safe and effective" due to 
an FDA exemption. Medtronic's pacemaker lead was prone to failure from insulation or 
wire breakage, which could cause serious injury or death in 5 to 30 percent of pacemaker 
patients. 

In October, 1983, Medtronic became aware of problems with their leads but withheld this 
information from the FDA. Between this time and March 1984, when it ceased 
marketing the device after an FDA recall, nearly 2,500 units were sold. According to the 
GAO, "our analysis shows that the health risks associated with defective pacemaker leads 
are real; indeed, their failure could prove fatal." 

• TMJ Jaw Implant 

One of the rationales for biomaterials supplier immunity legislation stems from lawsuits 
against DuPont, which supplied Teflon to Vitek. Vitek used Teflon to manufacture its 
TMJ jaw implant, a disastrous medical device. 

In 1990, biophysics professor Malcolm Skolnick testified before the Senate Commerce 
Committee that jaw implants manufactured by Vitek were safe but that Vitek was being 
driven out of the market by frivolous lawsuits. Yet a month prior to this testimony, the 
FDA had required Vitek to distribute a letter to oral surgeons warning of the device's 
tendency to fragment. The FDA later issued its most stringent recall order for the device. 
Statement of M. Kristen Rand, Counsel, on the Availability of Medical Devices, on 
Behalf of Consumers Union, Consumer Federation of America and Public Citizen, before 
the Regulation and Government Information Subcommittee, Government Affairs 
Committee, U.S. Senate, (May 20,1994). 

Public Citizen's Congress Watch· 215 Pennsylvania Ave SE, Washington, DC 20003 
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The Financial Health 
Of Medical Device Companies: 

Believe What They Tell Shareholders, Not Congress 

In their news releases and congressional testimony, the medical device industry paints a "sky is 
falling" scenario about an impending shortage of biomaterials due to product liability litigation. 

For example, in 1994, Pierre M. Galletti, President of the American Institute for Medical and 
Biological Engineering, testified, "The resulting crisis could bring to a halt the fabrication of 
implantable devices in the U.S." lames S. Benson, Senior Vice President of the Health Industry 
Manufacturers Association, testified, "[TJhe medical device industry is one of America's most 
competitive. That competitiveness, like the improved medical care that new technologies make 
possible, is very much at stake ... as we consider remedies to the shortage of biomaterials our 
companies face in the very near future." Subcommittee on Regulation and Government 
Information, Committee on Government Affairs, May 20, 1994. 

In fact, the medical device industry is extremely strong. showing tremendous 
growth and handsome profits. 

• According to a recent article in Medical Economics, "Stock analysts grin broadly 
when they discuss the likes ofUroMed, EndoSonics, Optical Sensors, and other 
trailblazers in medical devices, a hot market that's only getting hotter." Doreen 
Mangan, Medical Economics, January 13, 1997. 

• In 1995, the biotechnology industry raised $2.1 billion in 61 public offerings, a 79 
percent increase from 1994, according to a Coopers & Lybrand market study. 
Analysts say that new products, a healthy stock market and a more favorable FDA 
were keys to this growth. 

• Biotechnology Newswatch predicts that a large number of mergers, acquisitions 
and collaborations will make the next few years extremely profitable for medical 
device companies. Biotechnology Newswatch, 1996. 

• The web home page of the Health Industry Manufacturers Association (HIMA) 
shows U.S. production of medical devices and diagnostic products was worth 
$56.7 billion in 1995, with $70.9 billion projected for 1998. 

The better test may not be what they tell Congress -- but what they tell their 
shareholders. 

The attached companies are major players who lobby for weakened product 
liability laws, including immunity for biomaterials suppliers. They are also some 
ofthe most profitable companies in the medical device industry. 

Public Citizen's Congress Watch· 215 Pennsylvania Ave SE, Washington, DC 20003 
(202) 546-4996 • Fax: (202) 547·7392 • www.citizen.org 



Corporate Profile: American Home Products 

Biomedical Device Subsidiaries 
Davis & Geck- Various Sutures 

Quinton Instrument Company - Arteriovenous Shunt 
Sherwood Medical Company - Arteriovenous Shunt 

Storz Instrument Company - Intraocular Lens 

The current product liability laws and 
availability of biomaterials have not 
prevented American Home Products' 
development and marketing of medical 
devices. 

American Home Products' profitability 
has not been adversely affected by 
current laws protecting patients from 
dangerous pharmaceuticals and faulty 
medical devices. 

According to their 1995 Annual Report, American Home Products reported: 

• "increased worldwide sales for [their) medical device business" and 
expansion of their subsidiaries in critical and chronic care prodUCh 

• 

• 

that their subsidiaries "manufacture and market one of the world\ leadillf! 
portfolios of specialized medical devices" 

"strong growth" and "major [market] share" for medical devices such '" 
umbilical vessel catheters, naso-gastric tubes, inccntiVl: breathing 
exercisers and chest drainage products 

According to American Home Products' 1995 Annual Report: 

• The company ranks among the top five competitors in health care product, 

• Pharmaceuticals and medical devices represent 65% of the company's total 
net sales 

• Total net sales topped $13 billion, a 49% increase from 1994 

• Stock price has increased 80% since 1994 

" 



American Home Products has spent 
millions of dollars attempting to influence 
the legislative process. 

American Home Products has spent 
thousands of dollars supporting 
congressional candidates who decide on 
matters of direct concern to the company. 

• Shareholder dividends have increased for the 44'h consecutive year 

• According to Lobbying Disclosure reports, in only the first half of 19<)(', 
American Home Products spent a total of $3.63 million to weaken federal 
laws that protect patients from dangerous products, prevent illegal price-fixing 
of prescription drugs and preserve clean air and clean water 

• In the 1995-96 election cycle, American Home Products' corporate I' AC IIwk 
$144,512 in campaign contributions . 

-$18,000 was contributed to Senate Republicans 
-$3,500 was contributed to Senate Democrats 

• An additional $ 69, 100 in campaign contributions was llIade by employees of 
American Home Products in the 1995-96 elections, including: 

- Two $10,000 contributions to the RNC made by John Stafford, the 
President and CEO of American Home Products 
- $55,000 from officers of the company 



Corporate Profile: Baxter International 

Biomedical Device Subsidiary 
Baxter Healthcare Corporation - Hydrocephalic Shunt, Cardiac Catheters & Implants 

The current product liability laws and 
availability of biomaterials have not 
prevented Baxter International's 
development and marketing of medical 
devices. 

Baxter International's profitability has 
not been adversely affected by current 
laws protecting patients from dangerous 
pharmaceuticals and faulty medical 
devices. 

According to their current world wide web page: 

• Baxter International manufactures 20 different kinds of cardiac catheters 
more than 20 million of which have been sold since 1970 

• Baxter's NovlIcor lefl ventricular assist system (LV AS) has heen 
implanted in 500 people in the last ten years and the company estil1late's 
that the market for LV AS is 70,000 to 150,OUO people per year. 

• Baxter's new peritoneal dialysis system was used hy more than IO,OO() 
patients in its first year on the market and the comapny e;timates lhal lhe 
global market for the product could reach $700 million hy the end of lile 
decade. 

According to Baxter International's 1995 Annual Report: 

• Net sales topped $5 billion in 1995, an increase of 13% over 1994 

• Cardiovascular products sales increased 16% over 1994 

• "Sales growth of the company's cardiovascular products was strong in 1')')5 
and 1994. Market share gains in [ ... ]continuous cardiac output monitoring 
catheters were important growth contributors in 1995." 



Baxter International has spent thousands 
of dollars attempting to influence the 
legislative process. 

Baxter International has spent thousands 
of dollars supporting congressional 
candidates who decide on matters of 
direct concern to the company. 

• According to Lohhying Disclosure reports, in the first half of 1996, Baxter 
International spent a total of $160,000 lohhying Congress to weaken federal 
laws that protect consumers from dangerous products, prevent illegal price
fixing of prescription drugs and preserve clean air and clean water 

• In the 1995-96 election cycle, Baxter's corporate PAC made $74,HH7 in 
campaign contributions 

-$17,300 was contrihuted to Senate RepUblicans 
-$13,500 was contrihuted to Senate Democrats 

• An additional $85,790 in campaign contrihutions was made hy employees of 
Baxter International in the 1995-96 elections, including: 

- $ I 5,000 in soft money contributions to the RNC Repllhlican 
National State Elections Committee 
- $23,000 from officers of the company 

., 



Corporate Profile: Bristol-Meyers Squibb 

Biomedical Device Subsidiaries 
Convatec Incorporated - Foley Catheters & Ostomy Products 

Linvatec Incorporated - Orthopaedic Devices 
Zimmer Incorporated - Orthopaedic Implants 

The current product liability laws and 
availability of biomaterials have not 
prevented Bristol-Meyers's development 
and marketing of medical devices. 

Bristol-Meyers's profitability has not 
been adversely affected by current laws 
protecting patients from dangerous 
pharmaceuticals and faulty medical 
devices. 

Bristol-Meyers has spent more than $1 
million attempting to influence the 
legislative process. 

According to the Bristol-Meyers 1995 Annual Report: 

• Sales of orthopaedic implants represented 40% of the companies lIIedical 
device business 

According to their current world wide web page: 

• 

• 

Bristol-Meyers' subsidiary Zimmer, Inc. is "the world leader ill dc,i~lI, 
manufacture and distribution of orthopaedic implants" and Illanllfac~lll'l" 
nineteen different orthopaedic implants 

Bristol-Meyers' subsidiary Convatec is "one of the fastest-growing 
Bristol-Meyers Squibb companies" and is the "leading glohal slIpplin "I' 
wound care products" 

According to Bristol-Meyers' 1995 Annual Report: 

• Net sales topped $13 billion in 1995, selling a company record 

• Sales of medical devices increased 13% over the previous year yielding nearly 
$500 million in profits for the Company 

• According to Lobbying Disclosure reports, in the first half of 1996, Bristol
Meyers spent at least $1,430,000 lobbying Congress to weaken fedcrallaws 
that protect consumers from dangerous products, prevent illegal price-fixing 



Bristol-Meyers has spent thousands of 
dollars supporting congressional 
candidates who decide on matters of 
direct concern to the company. 

of prescription drugs and preserve clean air and clean water. 

• In the 1995-96 election cycle, Bristol-Meyers's corporate PAC Illade $1 ')4, 1:;.\ 
in campaign contrihutions 

-$50,000 was contributed to Senate Republicans 
-$8,600 was contributed to Senate Democrats 

• An additional $181,739 in campaign contributions was made by employees of 
Bristol-Meyers in the 1995-96 elections, including: 

- numerous high-dollar hard and soft money contributions 
$15,000 - RNC (2) 
$15,000 - RNC Republican State Elections COllllllittee 
$10,000 - NY Salute 1996 Non-Federal Committee (2) 

- $45,250 from officers of the company 



Corporate Profile: Johnson & Johnson 

Biomedical Device Subsidiaries 
Cordis Corporation - Cardiovascualr Stents 

Ethicon Endo-Surgery Incorporated - Sutures 
Ethicon Incorporated - Sutures 

GynoPharma, Inc. - Intrauterine Devices 
Johnson & Johnson Professional Incorporated - Orthopaedic Devices 

Joint Medical Products Corporation - Hip & Knee Joints 
Mitek Surgical Products Incorporated - Suture Anchor Products 

The current product liability laws and 
availability of biomaterials have not 
prevented Johnson & Johnson from 
expanding its medical device business. 

Johnson & Johnson's profitability has not 
been adversely affected by current laws 
protecting patients from dangerous 
pharmaceuticals and faulty medical 
devices. 

• On February 23, 1997, Johnson and Johnson announced its merger wilh 
Cordis Corporation, a manufacturer of cardiovascular stent systems. Thc 
merger's total value was $1.8 billion 

• In 1995, Johnson & Johnson acquired numerous medical device c()mpanic" 
- Mitek Surgical Products, Inc., a manufacturer and marketer of slllul'" 
anchor products for soft tissuc reattachmcnt 
-Joint Medical Products Inc., a developer and marketer of artificial hips 
and knee joints 
- Gyno Pharma, Inc., the exclusi ve licensor and marketcr of thc 
PARAGARD T380A, an intrauterine device 

According to Johnson & Johnson's 1995 Annual RepOI1: 

• Worldwide company sales increased for the 63'" consecutive year, growing 
$3.11 billion or 19.8% over 1994 

• Sales of medical devices increased 20% to $6.7 billion in 1995 



Johnson & Johnson has spent more than 
$1 million attempting to influence the 
legislative process. 

Johnson & Johnson has spent thousands 
of dollars supporting congressional 
candidates who decide on matters of 
direct concern to the company. 

• Operating profits for medical device sales increased 30% to $1.2 hillion in 
1995 

• Medical devices make up the largest business segment of johnson & johnson 
(36% of total sales) 

• According to Lobbying Disclosure reports, in the first half of 1996, johnson &. 
johnson has spent at least $1,070,000 lobbying Congress to weaken federal 
laws that protect consumers from dangerous products, that prevent illegal 
price-fixing of prescription drugs and that preserve clean air and clean water. 

• In the 1995:96 election cycle, johnson & johnson's corporate PAC llIade 
$326,819 in campaign contributions 

-$26,500 was contributed to Senate Republicans 
-$7,000 was contributed to Senate Democrats 

• An additional $101,329 in campaign contributions was made hy eillployec, of 
johnson & johnson in the 1995-96 elections, including: 

- $26,100 from officers of the cOllipany 



Corporate Profile: Pfizer 

Biomedical Device Subsidiaries 
American Medical Products - Impotence & Incontinence Implants 

Howmedica Incorporated - Hip, Knee & Other Orthopaedic Prostheses 
Schneider (USA) Corporation - Angioplasty Catheters, Vascular & Non-vascular Stents 

Shiley Incorporated - Cardiac Implants 
Stratollnfusaid Corporation - Vascular Access Devices & Implantable Pumps 

The current product liability laws and 
availability of biomaterialshave not 
prevented Pfizer's development and 
marketing of medical devices. 

According to Pfizer's 1995 Annual Report: 

• Howmedica, a subsidiary of Pfizer, manufactures twenty-seven different 
hiomedical devices: 

Hip products - 8 
Endoprostheses - 4 
Knee products - 4 
Other joints - 2 
Bone cement - 2 
Cerclage systems - I 
1M nails - 5 
Plates & screws - 6 
External feration - 3 
Spine products - 2 
Specialty fixation - I 

• Howmedica enjoys the second largest market share in the medical device 
industry 

• In January 1996. Pfizer acquired the Leibinger Companies, manufacturers of 
implantable devices used in oral and craniomaxillofacial surgery 



Pfizer's profitability has not heen 
adversely affected by current laws 
protecting patients from dangerous 
pharmaceuticals and faulty medical 
devices. 

Pfizer has spent more than $1 million 
attempting to influence the legislative 
process. 

Pfizer has spent hundreds of thousands of 
dollars supporting congressional 
candidates who decide on matters of 
direct concern to the company. 

• Sales of Pfizer's subsidiary Schneider increased 31 <Y" in I 'il)) "primarily dlle 
to the launch or new angioplasty and angiography catheters and slrong ,kmand 
for stents" 

According to Pfizer's 1'195 Annual Report: 

• Total net sales in Pfizcr's pharmaceuticals and medical devices division 
topped $8.4 billion, an increase of 21 % over 1994 

• Pharmaceuticals and medical devices represented X4% of Pfizer's nel suk, in 
1995 

• According to Lobbying Disclosure reports, in the first half of I l}l)6, Pfizer 
spent at least $1,070,000 lohhying Congress to weaken federal laws thai 
protect patients from dangerous products, prevent illegal price-fixing of 
prescription drugs and preserve clean air and clean water. 

• In the 1995-96 election cycle, Pfizer's corporate PAC made $42J,lXI ill 
campaign contrihutions 

-$51,000 was contributed to Senate Repuhlicans 
-$18,000 was contrihuted to Senate Democrats 

• An additional $133,620 in campaign contributions was IIlade hy elllployees of 
Pfizer III the 1995-96 elections, including: 

- a $20,000 soft money contribution to the RNC Nalional State 
Election Commillee 

- $26,000 from officers of the company 

• 
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